Buncombe County

Board of Adjustment
May 14, 2008
The Buncombe County Board of Adjustment (sometimes hereafter referred to as “the Board”) met at 5:30 p.m., Wednesday, May 14, 2008 at North Buncombe Middle School, located at 51 North Buncombe School Road.  Members present were Chairman Martin Lewis, George Morosani, Con Dameron, George Lycan, Peggy Mann, James Wilson (non-voting), John Yurko, Michelle Wood and Latrella McElrath (non-voting). Also attending were James Coman, Zoning Administrator, Gillian Phillips, Planner II, Michael Frue, Assistant County Attorney and Secretary to the Board Andrea Lee.
Chairman Lewis called the meeting to order at 5:34 p.m.
There was a self introduction of all members, inclusive of Jim Coman, Zoning Administrator. 

Mr. Frue explained the rules of this meeting; that as to the extent the Board can, they will go by the standard procedure used at every Board of Adjustment hearing.  However, as both the applicant and opposition are represented by counsel, each witness the applicant’s counsel presents will be sworn in individually, and at any time a Board member has a question they can intervene. At such point as the case in chief has been finished, the opposition’s counsel will present their case in like manner.  At the end of the resting of each case for both parties and after rebuttal, the Board will ask if there are any additional witnesses in the audience who would like the opportunity to speak, and they will then be granted the opportunity.
Mr. Frue then polled the Board members regarding ex-parte communication.  Mr. Morosani – no, Martin Lewis – no, Con Dameron – no, Peggy Mann – no, George Lycan – no, James Wilson – no, James Yurko – no, Michelle Wood – no and Latrella McElrath – no.

Chairman Lewis stated that there are nine members of the Board present, but the two non-voting members will be James Wilson and Latrella McElrath.

PUBLIC HEARING:
Blue Ridge Concrete, Inc. (sometimes hereafter referred to as “applicant”) has applied for a Conditional Use Permit pursuant to Section 78-677 of the Buncombe County Zoning Ordinance to site a concrete plant on tax lot PIN 9743.02-59-3926, located on Murphy Hill Road.
Mr. Coman reviewed the application for the Board and staff comments.  The applicant, Blue Ridge Concrete Properties, Inc. is asking for approval of a Conditional Use Permit to allow the operation of a concrete plant in the Open Use zoning district.  The site contains 13 acres and the submitted site plan indicates three structures, an office, storage, and aggregate batcher, and parking on a portion of the parcel.  The applicant has submitted an example of a concrete tower design they have used in the past.  

One entrance onto Murphy Hill Road is provided.  The proposed entrance is 30 feet wide.  No traffic improvements are indicated.  The Buncombe County Zoning Ordinance requires the proposed concrete plant to have as many parking spaces as the number of people employed at the site.  The site plan indicates 12 employee parking spaces, 7 designated truck spaces, 3 designated concrete truck spaces, and a loading and unloading area.  The submitted application materials indicate that the business would operate from 6 a.m. to 6 p.m., Monday through Friday.

The applicant has indicated there would be an identification sign and directional signs on the property.  Additionally, exterior lighting would be provided.  The applicant indicated that the majority of lights at the facility would only be used during business hours.

Permits to construct septic and well systems have been granted by Buncombe County Environmental Health.  Although Planning Staff has obtained a letter from the Town of Weaverville regarding the requirements of public water, the applicant has not indicated whether they would be using Town of Weaverville water or a well system.  The applicant has submitted calculations noting the amount of water that would be required to operate the plant.  The applicant has indicated that adequate electricity would be available at the site.

Buffering is not required in the OU zoning district, but the applicant has indicated on the submitted site plan that there will be a vegetative buffer adjacent to Murphy Hill Road and the northern property line.  The submitted application material indicates buffering would consist of two rows of evergreen trees at least 5 feet in height, which at maturity would be at least 10 feet in height.  Buffering would be planted in two separate offset rows spaced no more than 8 feet apart.  This buffer would be 20 feet in width and at points, may consist of earth mounding, so as to satisfy the height requirements of the Zoning Ordinance.  The trees selected would be a fast-growing species, such as Leland Cypress.  The applicant has stated that the boundaries of the concrete plant would be fenced and gated to limit public access.  The fencing and gate indicated within the submitted application materials are not shown on the site plan.
Mr. Coman read through the Buncombe County Zoning Ordinance Section 78-677(g) Conditions for granting approval.
Speaking for the applicant were attorneys Keith Johnson & Jason James with Poyner and Spruill.  Mr. Johnson gave a brief introduction stating that a number of the required approvals have already been obtained: Erosion, Stormwater (through Buncombe County), Well & Septic Permits, and Air (Quality) Permit application is pending.  He summarized the requirements for a conditional use permit, stating that a denial cannot be capricious and must be based on evidence presented.  

Mr. Lewis cautioned the audience regarding making comments out of turn and stated that if outbursts occur the Deputies will escort everyone out and will be called back one at a time for witness testimony.
Mr. Johnson addressed the applicant’s burden of proof, stating that they must address the specific requirements of the Zoning Ordinance, nothing further.  Mr. Johnson stated that traffic, noise, stormwater, property evaluations, and water use in comparison to other possible uses for the property would be addressed.  Mr. Johnson stated that the Board would hear evidence from a traffic engineer (James Voso), a noise expert (Dr. Bruce Ikelheimer), an environmental specialist (Mr. Taylor), the stormwater management contractor (Mr. Laumann), and an MAI appraiser (Mr. Harris), and briefly summarized the nature of the evidence to be presented therein.  He also noted that there is a list of proposed conditions from the applicant that includes some of the recommendations made by the applicant’s witnesses.
Gary Davis, counsel for the North Buncombe Association of Concerned Citizens, questioned if any additional materials were given to staff since the aborted meeting in March.  Mr. Coman stated that there had not been new information submitted.
Mr. Lycan asked that Mr. Johnson give his opinion and not present anything as fact, when it is opinion based upon research or experience only.
Mr. Johnson introduced Mr. Mark Turner with Blue Ridge Concrete, who was sworn in by Chairman Lewis.  Mr. Turner is the president of Blue Ridge Concrete and has been in the ready mix business for 14 years and operates plants in Tennessee and Georgia.  
Mr. Turner noted that his company began looking over two years ago at Asheville for expansion, and identified the site on Murphy Hill as a proper site for such a use due to its access to the interstate and the zoning designation.  Mr. Turner described the management policy of Blue Ridge Concrete, and their training of their drivers, which is a two week training course, and the drivers must also meet the requirements of their insurance company.  Mr. Turner stated that their drivers have never been involved in an accident in which they were found at fault, and that they have one of the safest driving records in their industry.  
Mr. Turner also noted that per Mr. Coman’s comments earlier, while the site is roughly 13 acres, the plant would only be located on roughly 4 acres of the property in question.  Mr. Turner discussed the site plan with regards to the NCDOT driveway permit which had been reviewed and approved by NCDOT.  He stated that ingress and egress shall be provided to the property with a 30 foot wide private entrance road with a large gravel turning area having a minimum hundred foot turning radius that would allow adequate turning distance for any and all customary vehicular and truck traffic.  Employee parking is in compliance with the minimum parking requirements in the Buncombe County Zoning Ordinance.  Mr. Turner expected that traffic will flow from the Southern entrance on Murphy Hill Road Northward through the site, turn around and exit through the same entrance onto Murphy Hill Road.  
Mr. Turner addressed the lighting and glare, stating that the lighting could be as much or as little as the County and adjoining property owners see fit; normal lighting would include a light by the office door and yard lighting that is turned on if needed during business hours.  He stated that the materials used would be odorless and therefore should have no significant impact.  Mr. Turner stated that there would be sufficient utilities, as electricity required would be one three-phase 400 amp service, and well and septic system would be utilized at the site.  The permits for the well and septic system have already been issued per Mr. Turner.  Mr. Turner noted that while Mr. Coman had already discussed the buffer, he wanted to stress that it is important to the applicant to provide a buffer between the proposed plant and other adjacent properties.  As they are not a retail business, Mr. Turner noted that they would not have any signage unless required by the County.  Mr. Turner stated that intended hours of operation would be 6am to 6pm Monday through Friday.  In light of the proximity of the site to the interstate and the small number of residences between the interstate and the site, he did not feel that this would adversely affect the character of the neighborhood, and that the hours of operation would allow the first set of deliveries to begin prior to any increase in traffic due to the local schools.  The expected market area would not be more than a 25-30 minute drive from the proposed plant. 
Mr. Davis asked for the opportunity to cross-examine Mr. Turner.  He introduced himself as well as his associate, Mr. Jamie Whitlock, as they represent the North Buncombe Association of Concerned Citizens.  

Mr. Davis questioned Mr. Turner about who the applicant was in this case.  Mr. Turner stated that Blue Ridge Concrete Properties is the applicant, and Mr. Davis questioned Mr. Turner as to the fact that Blue Ridge Concrete, Inc. is the listed name on the application.  Mr. Turner stated that Mr. Maroney is the agent for this application and local operating partner as well as a manager and shareholder in the company.  He is also a member of Blue Ridge Properties, LLC.  Mr. Turner stated that they had acquired the property through a lease option and Mr. Shepherd owned the lease.  Upon further questioning, Mr. Turner stated that he met Mr. Shepherd while looking for properties in the area.  Mr. Davis questioned if Mr. Shepherd is the same one that has been indicted in US District Court and if Mr. Turner knows if the Court is knowledgeable of a $298,000 note in the form of a second mortgage on this property.  Mr. Davis further noted that this mortgage had not been recorded until several months after the document had been signed.  Chairman Lewis questioned the relevance, and asked Mr. Davis to move along and not dwell on this area.  Mr. Davis stated that a concrete plant is not a commercial use, and questioned Mr. Turner regarding his previous statement that several surrounding properties are adjacent to commercial use.  Mr. Davis further discussed with Mr. Turner that a concrete plant is an industrial use and in fact a heavy industrial use.  At this point Mr. Davis showed a PowerPoint (EXHIBIT V) of another concrete plant location in Knoxville, TN.  
Chairman Lewis asked Mr. Davis to hold his presentation until it is time to present for the opposition.  After discussion with the Chair, Mr. Davis asked to proceed with brief questioning regarding other plants Mr. Turner’s company operates and the PowerPoint presentation.  Mr. Turner stated he was not sure of the zoning area for that concrete plant in Knox County.  Mr. Davis continued to question Mr. Turner on photographs of the Knoxville concrete plant and its proximity to residential uses.  Mr. Turner stated that there is a home within 300’ of the Knoxville site.  
Chairman Lewis asked Mr. Davis to refrain from continuing on this line of questioning.  Mr. Davis stated he would do so if he could have the opportunity to question Mr. Turner further as an identifier of the authenticity of the photographs presented as evidence in the PowerPoint at a later time.

Mr. Johnson gave handouts to the Board to expedite the proceedings, and asked to introduce his second witness, Mr. James Voso.

Mr. Davis stated that he was not finished with Mr. Turner and would like the opportunity to vigorously cross examine Mr. Turner.  Chairman Lewis stated that it appeared that Mr. Davis was going into his presentation at that time, and not cross examining Mr. Turner.  Mr. Davis respectfully disagreed, but did state he understood that this venue was not a court of law, and was subject to the Chair’s discretion.
Mr. Johnson asked for one of the submitted binders to be returned to him to expedite the procedure.  Mr. Davis stated he still had further questions for Mr. Turner.

Mr. Davis asked Mr. Turner about being a good neighbor.  Mr. Davis asked if the applicant had been a good neighbor in Knoxville.  Mr. Davis stated that an appropriate permit for air quality was not obtained for the Knoxville plant and provided this documentation to Mr. Turner.  Mr. Turner stated he could not answer the question posed to him based upon the notice he was presented with by Mr. Davis.  Mr. Davis read a section of the Air Quality notice from Knox County.  Mr. Turner stated that none of this is relevant to the proposed site.  Chairman Lewis stated that he agrees that this is not relevant to this site in Buncombe County.  Chairman Lewis reminded Mr. Davis that this hearing was not being conducted in a court of law.  Mr. Davis asked about the truck wash at the Knoxville site, and Mr. Turner stated that whatever the state of NC requires, they are prepared to comply with.  
Mr. Johnson objected to the line of questioning, stating that the opposing counsel’s questions were not relevant to the proposed site and that the Zoning Ordinance does not rely on the review of other projects by the applicant as evidence to be presented for site specific approval.  Mr. Davis countered, stating that he felt that the applicant’s treatment of the other sites spoke to the nature of the applicant’s credibility.  

Chairman Lewis noted to the counsel that the Board will let the applicant make their presentation, and if opposing counsel has questions relevant to the applicant and their presentation they can state those at that time, but he felt that the type of questioning being presented was tangential should be avoided.  Mr. Davis stated he still had further questions that were relevant to the application.  Chairman Lewis did not take into evidence the Knox County Air Quality Notice, as he had stopped this line of questioning.
Mr. Davis asked Mr. Turner whether or not there would be a truck wash at the site.  Mr. Turner stated that he has not obtained any permits for the truck washing station discharge as it is quite an expense and will not undertake such expense until they are approved for the Conditional Use Permit.  Mr. Davis stated that the State required a permit due to the discharge problems they might have into streams, and again cited the Knoxville site problems.  Mr. Johnson objected again as Mr. Davis again questioned Mr. Turner regarding the Knoxville site.  
Mr. Frue interjected to explain to counsel that it is up to the Chairman of the Board of Adjustment to hear only what he determines is relevant to this site.  He reminded counsel that some of the procedure tonight as an accommodation to counsel, and that typically by rule the applicant shall be allowed to present the argument in support of his application.  Following that, persons opposed shall be granted the right to present the argument against the application, and that the Board of Adjustment does not conduct the hearing as a court of law.  Chairman Lewis stated that there will be no more cross of Mr. Turner by Mr. Davis.  Mr. Davis objected to that procedure.  
Mr. Johnson introduced Mr. James Voso, and Chairman Lewis swore Mr. Voso in.  Mr. James Voso is a licensed civil engineer who has been practicing traffic engineering for 17 years and has worked in both the public and private sector.  Mr. Voso’s resume is under tab 2 in Exhibit A.  Mr. Johnson began to direct Mr. Voso to Exhibit 3.  Ms. Wood offered to provide her microphone to the witness at this time.  Chairman Lewis asked that Mr. Voso be allowed to give his presentation and the attorney would be able to ask questions of Mr. Voso if something has not been covered by Mr. Voso in his testimony that he wished to have covered.  
Mr. Voso began his testimony and continued with additional information with some prompting from Mr. Johnson.  Mr. Voso stated that he was asked by the applicant to look at the site, in particular the intersection of Murphy Hill Road and Old Mars Hill Highway, as well as Murphy Hill Road itself.  Mr. Voso stated that he conducted traffic counts at the intersection and roads in question on August 28, 2007 from 6:30 a.m. to 9:00 a.m. and 2:30 pm to 6:00 pm in order to determine peak hours.  Mr. Voso also conducted turning movement counts, as well as used two counters placed on the road to determine 24 hours worth of volume and peak hour volumes.  Additionally Mr. Voso obtained crash history statistics from the NCDOT for this site, and the intersection of Murphy Hill Road and Old Mars Hill Highway, as well as for a section of Murphy Hill Road in the vicinity of the site.  Mr. Voso stated that he had also visited the site on several occasions to determine whether adequate site distance was available at the site in question.  NCDOT has issued an approved driveway permit and has requested a left hand turn lane be installed, requiring a hundred feet of storage and appropriate tapers depending on design.  Approximately 500 feet of widening will need to be done on Murphy Hill Road for this turn lane to be installed.  According to Mr. Voso, the turn lane would be roughly 500 feet in length starting at current road width and tapering to a full turn lane width of an additional 12 feet.  The current width of the road is 18 feet of pavement on Murphy Hill Road per Mr. Voso.  Mr. Voso would estimate there would be roughly a 500’ section that would be 18’ in width, and the rest of the road towards the intersection with Old Mars Hill Highway would be greater than 18’ in width.  The traffic count is located under tab 3 in Exhibit A.  Mr. Voso counted 7,179 vehicles using Old Mars Hill Highway in a 24 hour period, and 1,324 vehicles using Murphy Hill Road in the same 24 hour period.  Mr. Voso did a comparative study with the NCDOT traffic volume maps, and the he found the numbers to be roughly 200 cars lower than estimated by NCDOT for Old Mars Hill Highway and Murphy Hill Road, thus the volumes Mr. Voso found are within the capacity of this intersection.  Based on data from other concrete plants provided to Mr. Voso by Mr. Maroney, they estimate an additional 5 vehicles entering and leaving the plant during peak hours.  Mr. Voso stated he feels that the intersection as well as Murphy Hill Road in general can handle this additional volume of traffic.  He further stated that the amount of traffic generated by other uses would be dependent on the use and size; however some examples include was a shopping center, pharmacy or other commercial uses that would far exceed the additional traffic that Blue Ridge Concrete is expecting.  
Mr. Whitlock objected to the manner in which the presentation was being given as it did not meet with his understanding of how direct examination was to take place.  He asked that Mr. Voso be allowed to give his presentation without being questioned by Mr. Johnson.  Chairman Lewis agreed and directed Mr. Johnson to proceed as instructed.  

Mr. Voso continued to give his testimony and reviewed his report as given to the Board under tab 3 of Exhibit A.  Per Mr. Voso, Old Mars Hill Highway is roughly 21 feet wide or greater, and while Murphy Hill Road is 18’ wide, it is a State-maintained road and is an acceptable width for a NCDOT designed road.  NCDOT statistics indicate that 482 miles of paved roads in Buncombe County are between 17’ and 19’ in width, and thus 18’ is a common width.  As the NCDOT had requested a turn lane and approved the driveway permit as such, Mr. Voso stated that this should indicate that NCDOT is comfortable that the road can handle the additional traffic that would be generated by the proposed concrete plant at this site. Mr. Voso cited an NCDOT study (included in Tab 3 of Exhibit A) for a three year period, and there were no crashes reported at the intersection of Murphy Hill Road and Old Mars Hill Highway.  For that same 3 year period, the NCDOT study showed there were three crashes reported, one crash per year, 2 of those crashes between the hours of 11:00 pm and 12:00 am, and one of those crashes being alcohol related.  Per this crash study, it did not appear to Mr. Voso that there is a safety deficiency present on the road(s) in question.  Mr. Voso additionally noted that he had studied the site and intersections in question consulting the Geometric Design of Highways and Streets, a manual used in the engineering profession, and that it does appear that adequate sight distance exists at the intersections for these trucks to be able to make safe maneuvers in and out of the property.
Mr. Johnson asked Mr. Voso whether he had reached an opinion through his study whether Old Mars Hill Highway, at the intersection, and Murphy Hill Road were of sufficient design to handle the type of traffic anticipated from the proposed facility in addition to the existing traffic on the roads in question.  Mr. Voso stated that it was his professional opinion that the roads are of adequate design, especially with the addition of the left hand turn lane required per the NCDOT driveway permit.

Mr. Dameron asked Mr. Voso the grade of Murphy Hill Road, and Mr. Voso estimated that it would be roughly 5% grade in the area of the driveway.  Ms. Wood asked for the source of the historical data regarding the traffic that would be generated by the concrete plant that came from the applicant, and if there was any way to verify that data.  Mr. Voso stated that the data had come from the applicant.  Mr. Dameron asked if there was any other information available for the same use (that could cross check the applicant’s provided data).  Mr. Voso stated that generally traffic engineers will refer to the Trip Generation Manual for verification, which did not have a listing for the proposed land use, so he had to rely on the applicant to provide such information.  
Mr. Whitlock introduced himself and began cross examination of Mr. Voso.  Mr. Whitlock asked if Mr. Voso had visited any other concrete plants owned by the applicant to verify the data given to him by Mr. Maroney regarding truck traffic generated by such a plant.  Mr. Voso stated he had not made any such visits.  Mr. Whitlock provided Mr. Voso with a copy of the site plan submitted to the Planning Department, and asked Mr. Voso to identify the turn lane to be provided by the applicant per his prior testimony.  Mr. Voso stated that the turn lane was not on the plan, and it was that plan that had been submitted to DOT and it was their response that had indicated the requirement of a turn lane.  Mr. Whitlock asked Mr. Voso to verify that the plans were the applicant’s submitted site plans, and Mr. Voso stated that yes, they were.  Mr. Whitlock asked Mr. Voso when he became aware of the requirement for the turning lane, and Mr. Voso stated it was when NCDOT issued the approved driveway permit, and the date of the permit was January 25, 2008.  Mr. Whitlock noted that this was prior to the last hearing before the Board, yet the Board was not informed of the turning lane requirement.  Mr. Johnson objected, and Chairman Lewis reminded Mr. Whitlock that this is a de novo hearing, and that all evidence from that hearing had been returned to the individuals who provided those documents.  Mr. Whitlock proceeded to ask the Board if a new site plan had been provided showing the hundred foot turning lane, and Chairman Lewis deferred to Mr. Coman, who stated that no, no new plans had been received from the applicant.  

Mr. Whitlock questioned Mr. Voso as to the width of Murphy Hill Road.  Mr. Voso stated that based upon his measurements in several places, the road was 18’ wide.  Mr. Whitlock asked if the number of school bus trips were accounted for as a separate grouping in Mr. Voso’s study.  Mr. Voso stated that the school buses were captured in the total number of trips.  Per Mr. Whitlock’s questioning regarding the analysis of gaps in traffic flow, Mr. Voso stated that it was his opinion that traffic flow was sufficient to allow heavy industrial vehicles to pull out from the proposed site.  Mr. Whitlock asked Mr. Voso the average time that traffic had to pull out from the proposed site onto Murphy Hill Road, and Mr. Voso replied that he did not have that information.  Chairman Lewis asked Mr. Whitlock to ask questions only.  

Mr. Whitlock asked Mr. Voso if he knew the width of a concrete truck, and if he had done an analysis of the acceleration curves of a heavy concrete truck.  Mr. Voso estimated that the width was 8.5 feet, but he was unaware of the turning radius.  He further stated that he studied what he was asked to look at and felt that the burden of determination of adequate roads was to NCDOT and related to their issuance of the driveway permit.  Mr. Voso stated that while he did not know the actual time it would take a concrete truck, having come to a complete stop, to make a left hand turn, he did consult the AASHTO Green Book and used its recommendation which is a gap acceptance formula for a single unit truck, and he did verify that adequate sight distance was available to make those maneuvers.  Mr. Voso stated that he does not know the amount of time such a maneuver would take.  
Mr. Johnson introduced Dr. Bruce Ikelheimer and referred the Board to tabs 4 and 5 in Exhibit A.  Dr. Bruce Ikelheimer was sworn in by Chairman Lewis.  Dr. Ikelheimer’s resume is under tab 4 of Exhibit A.  Dr. Ikelheimer has worked with noise issues for the last 7 years, generally for larger clients such as airports.  He studied acoustics at NC State and has his masters and doctorate.  
Dr. Ikelheimer reviewed his report which is located under tab 5 of Exhibit A, describing the noise environment around the plant for the Board.  Dr. Ikelheimer outlined the process for a noise assessment, stating that the noise source needed to be understood first.  Blue Ridge Concrete uses a type of concrete which has the input for the cement on the front of the truck, and creates a different type of noise signature.  Dr. Ikelheimer visited the Knoxville plant which is almost an identical facility as the proposed plant, and uses the same type of truck.  Based on the current standards, Dr. Ikelheimer stated he stood 50’ from each noise source on site and collected data using a sound level meter, collecting as many distinct noise events as he could.  The meter collects sound levels; it does not make a recording.  The primary noise, according to Dr. Ikelheimer, was when the trucks were revving their engines under specific conditions: when they were receiving a load of cement the truck has to spin the drum, and when they go to the wash station the driver again has to rev the engine and spin the drum.  A less regular noise event that Dr. Ikelheimer observed was when periodically a cement delivery truck comes and pumps cement into the silo, again revving the engine.  Measuring these events, Dr. Ikelheimer found that on average, a mixing cycle would take roughly 5 minutes and had an average sound output of 86 decibels (a-weighted sound level decibels).  The washing cycle is roughly 81 decibels, and the cement truck delivery to the silo was 83 decibels, and took longer, 32 minutes in duration.  Dr. Ikelheimer also observed several short but very high amplitude events: a front end loader dumped gravel into a radial stacker with a big hopper to deliver it into the plant, and every time the front end loader dumped the gravel the noise output at 50 feet jumped to 96 decibels. The trucks have a large pressurized water tank on board and if the pressure release was done at the site, there was a large “hiss.”  Dr. Ikelheimer also observed the dumping of sand into the radial arm hopper.   A vibrator was run to move the sand down.  All of these higher amplitude events lasted only a number of seconds according to Dr. Ikelheimer, but the decibel levels were fairly high.

Dr. Ikelheimer also studied the environment at the Murphy Hill site, recording the sound levels for the entirety of the day in order to determine the average sound level currently at the site.  The average was 56 decibels with a low of 47 decibels and a high of 63 decibels; the average speaking voice is roughly 65 decibels.   

Dr. Ikelheimer introduced the Day-Night Level decibel (DNL), the total noise that a community experiences through a 24 hour period.  Noise is summed up for the daytime (7am-10pm) and nighttime noise is added with an additional 10 decibel penalty because noise is more annoying at night, and the total is divided by 24 hours.  Dr. Ikelheimer calculated the noise levels for 50 feet from the trucks, and how loud it would be at the closest two houses, as sound spreads spherically from the source to the receiver (the house).  Dr. Ikelheimer estimated that the concrete plant noise would result in 62 decibels at the nearest house and 59 decibels at the next closest house, and the washing station would produce a level of 66 decibels at the nearest house and 58 decibels at the next closest house (table 4 in the report submitted as tab 5 of Exhibit A).  These levels were used by Dr. Ikelheimer to determine the Day-Night Level; in order to set some parameters for the study he assumed that trucks would not receive a load of concrete and be washed simultaneously (although he agrees this is entirely plausible).  By summing up all the noise during the day, inclusive of the 10 decibel penalty from 6am to 7am, Dr. Ikelheimer determined that the Day-Night Level at the first house would be 62 decibels and at the second house would be 57 decibels.  Dr. Ikelheimer stated that per land use planning, a Day-Night Level of 65 decibels is determined suitable for residential housing.
Mr. Davis objected to this witness’s testimony and stated that he is not a land use planner, and does not know what the Buncombe County noise ordinance may require.  Chairman Lewis acknowledged Mr. Davis and Dr. Ikelheimer continued with his testimony, stating that he was referring to the EPA assessment of land use and what is suitable for residential housing.  

Dr. Ikelheimer then addressed speech intelligibility.  A conservative estimate by Dr. Ikelheimer was that the noise loss from outside the house to inside the house was 15 decibels, assuming the windows are open in nice weather.  With this estimate, that gives the closest house next to the washing station an inside noise level of 51 decibels, well below any requirements for intelligible speech.  According to Dr. Ikelheimer, with noise outside the house at 66 decibels, research shows that this will transfer to a 95% intelligibility for a speaker with a raised voice at 2 meters, and a 95% intelligibility for a speaker with a regular voice at 1 meter.  

Dr. Ikelheimer addressed sleep disturbance, and for an inside sound level of 51 decibels, the Federal Interagency Committee on Urban Noise predicts that there is a 5% chance of someone being awakened.  Sound levels are all well below the OSHA requirements per Dr. Ikelheimer.  As a result of his research, Dr. Ikelheimer concluded that since people will be able to be heard and people will be able to sleep, it should not affect the health and safety of the people in the neighborhood.  
Dr. Ikelheimer also suggested several noise mitigating measures that could be taken by the applicant to help decrease the effects of the shorter, higher decibel noises he described earlier.  His observations showed that the noise that comes out of the back of the concrete trucks used by the applicant is much louder than other sides of the truck, and Dr. Ikelheimer pointed out that noise could be “saved” by directing the rear of the trucks away from the adjoining residential properties.  Dr. Ikelheimer also suggested lining the large metal hoppers with a rubber lining, which would decrease the sound emitted by gravel entering the hoppers.  According to Dr. Ikelheimer, the applicant plans to place a fence between the wash area and the next adjoining home, and dependent on fencing material, there could be as much as a 3 decibel reduction in sound output as a result of fence placement in that location.  

Chairman Lewis questioned the Board regarding how they felt about the way the meeting was going, as he is concerned that despite the present duration of the meeting, those in attendance would like to speak.  Chairman Lewis asked if the Board was comfortable hearing the applicant make their presentation and then hearing the opposition present their case, and if the Board had questions at that point, then those questions could be asked and answered.  After the presentations were completed there would then be time allotted for those unaffiliated attendees who would like to speak to do so.  Mr. Frue stated that it must be remembered that there must be occasion for rebuttal per the ordinance requirements.  Mr. Frue advised the Board that the Ordinance does not state that the presentations and rebuttals must be in a certain order.  Chairman Lewis polled the Board and they unanimously agreed to continue with the presentations by first the applicant, then the opposition, postponing rebuttal until the end of both of the presentations.  Chariman Lewis reminded Mr. Davis that they will continue to proceed as previously discussed, with each witness presenting their testimony, allowing the presenting attorney to prompt with further questions once that testimony is complete, if necessary, and once the applicant’s presentation is complete, the opposition will present in like manner.  There will be no cross examination “on the spot,” but there will be a time for rebuttal.  Chairman Lewis noted that the other option available to the Board would be to put time limits on each side.  At this point Chairman Lewis consulted Mr. Frue, and obtained his agreement to the proposed procedure.  Chairman Lewis asked the applicant’s counsel to continue their presentation.
Mr. Johnson noted to the Board that Dr. Ikelheimer’s recommendations for noise mitigation are listed in Exhibit A tab 1.  Mr. Johnson introduced Mr. Randy Taylor, whose resume is listed under tab 6 of Exhibit A.  Mr. Taylor works for URS Corporation, which is an engineering and environmental firm located in North Carolina.  Chairman Lewis swore in Mr. Taylor.  
Mr. Taylor reviewed his report for the Board which is located under tabs 7 & 8 of Exhibit A.  Mr. Taylor stated he has approximately 18 years of experience doing air quality permitting, compliance, and air dispersion modeling analyses.  Toxic air pollutant regulations were put in place by NCDENR in 1990 by a Scientific Advisory Board (SAB), and as part of this proposed an acceptable ambient level to the Environmental Management Commission for Arsenic, which is 2.3 x 10 -4 microgram per meter cubed.  North Carolina developed threshold levels for air emissions known as Toxic Permitting Emission Rates (TPERs), which determine whether a facility has to go through formal air dispersion modeling analyses to determine the maximum ambient impacts.  If a facility emits 0.016 pounds per year facility-wide, the permitting program is triggered; if due to the size of the facility, levels are lower, they are limited to 0.016 pounds per year in their permit.  Mr. Taylor evaluated the air permit application submitted by the applicant to WNC Air Quality, which used the North Carolina Division of Air Quality’s batch concrete calculation tool to quantify emissions of particulate and other toxic air pollutants inclusive of Arsenic.  Mr. Taylor concluded that the emissions by the proposed plant would be right at the TPER limits.  Mr. Taylor used one of the EPA approved dispersion models (the “air mod” model) to simulate in a worst case fashion the total emissions from this facility using one year of historical meteorological data; this helps to illustrate where the ambient concentrations of arsenic would be at the facility’s property line and beyond.  

Exhibit A tab 7 is a chart from EPA’s air toxics website, which shows several bars of health based numbers.  Mr. Taylor pointed out the 3rd bar from the left, which is the cancer risk level (one in a million risk level): 2 x 10 -7 milligrams per meter cubed.  This number is essentially the North Carolina AAL, thus North Carolina has normalized this to a one-in-a-million risk, which means that one person’s exposure, out of a million exposed to this level of arsenic over a 70 year period, would get cancer. 
Exhibit A tab 8 was prepared by Mr. Taylor, and shows the results of the modeling analysis.  This analysis included terrain elevations starting at 100 meters from the source.  The maximum annual arsenic concentration in any given wind direction Mr. Taylor calculated using the model was around 1 x 10 -4 microgram per meter cubed, which is approximately 50% of the North Carolina acceptable ambient level.  Mr. Taylor stated that this was a very conservative analysis, as they were attempting to show the worst case scenario of ambient concentrations.  Based on Mr. Taylor’s modeling as well as the level of emissions cited in the Air Quality Permit applications, Mr. Taylor felt that the model demonstrated that the proposed plant would have less than 50% of the required ambient level, and would be sufficient to protect human health surrounding the proposed facility.

Chairman Lewis asked if any questions remained for Mr. Taylor.  At this point Mr. Johnson introduced Mr. Thomas Harris.  Thomas Harris was sworn in by Chairman Lewis.  Mr. Harris’ resume is located under tab 9 of Exhibit A.  Mr. Harris’ report is located under tab 10 of Exhibit A.  

Mr. Harris reviewed his report for the Board.  The sum and substance of the analysis begins on page 6 of his report according to Mr. Harris, where the site study detailed the locations of 7 different concrete plants in Buncombe County and their surrounding property values.  Mr. Harris summarized in his report the plants that he felt were most comparable to the proposed site.  Mr. Harris analyzed home value increases on page 11 of his report (tab 10 of Exhibit A).  Mr. Harris felt that locations 1, 4, 6 and 7 in his appraisal were the most similar to the proposed area.  Mr. Harris looked at values of nearby properties over a period spanning from 2000 to 2007, analyzing the average sales price of properties in a half-mile, mile, and one and a half-mile rings.  Mr. Harris felt that the most comparable concrete plant to the proposed site was the Ollie Weaver facility, and that the appreciation rate was 7.787% for the half mile ring, 7.729 for the one mile ring, and 7.86 for the one and a half mile ring.  Mr. Harris followed this format for all 7 instances, and felt that the data showed that average home values within the proximity of the concrete plant did not show a lack of appreciation, summarizing the data provided therein.  Mr. Harris also looked for house pricing drop offs within closer proximity to the plants, and did not have conclusive data that supported such a theory.  Mr. Harris noted that he can measure the appreciation of specific homes with paired data, meaning that the home sold multiple times within the time period studied, however this data does not account for changes in condition of the homes themselves.  While this data is considered to be the least reliable, it was still used as tertiary data by Mr. Harris.  Mr. Harris summarized his findings for the Board, concluding that there is no reliable data that supports the claim that concrete plants have a negative impact on real estate values.  Mr. Harris concluded his presentation, and Chairman Lewis asked if any questions remained for Mr. Harris.
Chairman Lewis asked the Board for a ten-minute break at this point.

Latrella McElrath left the meeting. 

Mr. Frue noted to the Board that, after review of the ordinance, cross examination is allowed for under the ordinance and that all witnesses will be available after both presentations; the Chairman will invite counsel on a limited time basis for cross examination.  Chairman Lewis polled the Board for agreement, and the procedure was unanimously agreed upon by the Board.  

Chairman Lewis swore Mr. Johnny Maroney in.  Mr. Maroney is a partner in Blue Ridge Concrete, Inc.  Mr. Maroney indicated that 83 trips in and out of the plant will be made by their trucks per day (inclusive of concrete, cement trucks, and sand and gravel trucks).  Mr. Maroney also referenced the water usage calcuations provided to the Planning Department as they had been “probably a little miscalculated,” and the calculations have been adjusted to an estimated 5,200 gallons of water a day.  Mr. Maroney reviewed Exhibit A tab 12 for the Board, which shows the septic and well permit for the proposed site issued by the Buncombe County Department of Environmental Health.  He stated that they also applied for water from the Town of Weaverville and that there would be certain criteria that they would be required to meet if they do choose to purchase water from the Town. 

Mr. Johnson introduced Mr. Rob Laumann, whose resume is located under Exhibit A, tab 11.  

Chairman Lewis swore Mr. Laumann in.  Mr. Laumann indicated he is a licensed geologist in the state of North Carolina, and that he had 11 years of experience doing environmental consulting, including such things as contamination assessment and cleanups and stormwater.  Mr. Laumann stated he was hired by Blue Ridge Concrete Inc. to help obtain two permits, one from Buncombe County for stormwater management, and one through the North Carolina Department of Environment and Natural Resources for the State stormwater program. Additionally, he was asked by the applicant to do some calculations for water usage comparisons between the estimated water usage of the proposed concrete plant and different uses that could go on the subject property.

Mr. Laumann then went on to explain the required state permits. He indicated that the State requires general stormwater permits for certain types of facilities, and that the State understands the special problems associated with stormwater at the different types of facilities that require a general stormwater permit.  Mr. Laumann indicated that the State stormwater permit Blue Ridge Concrete applied for is the general stormwater permit for ready mix concrete plants. He indicated that Blue Ridge Concrete is currently in the process of trying to obtain this permit, but after the permit was submitted for initial review, Mr. Laumann was asked to discontinue work on the permit temporarily until the Conditional Use Permit was decided on.  The general stormwater permit would cover such items as the truck washout station proposed, and would oversee that requirements were met during construction.
Mr. Laumann noted that the stormwater permit required by Buncombe County had been approved in late January or early February; he could not recall the exact date.  The permit required Mr. Laumann to describe the best management practices (BMPs) that Blue Ridge Concrete would be required to institute.  These BMPs would include a retention basin at the Southern end of the site which would capture stormwater for the required 2-5 days.
According to Mr. Laumann, Blue Ridge Concrete is going to use approx 5,200 gallons of water per day (26,000 gallons per week based on a 5 day work week).  Mr. Laumann compared this water usage to the potential water usage of other allowed uses at the proposed site: a 100 seat restaurant open 6 days per week, which would use approximately 24,000 gallons per week; a 30,000 square foot area of retail stores open 7 days a week would use approximately 25,200 gallons per week; 12 3-bedroom houses would use approximately 30,240 gallons per week; a 50-room motel would use approximately 42,000 gallons per week; a  600-student school with a cafeteria, gym, and showers used 5 days per week would use 45,000 gallons per week; and a 100-seat 24-hour restaurant open 7 days a week would use approximately 52,500 gallons per week.  Thus Mr. Laumann felt that the proposed water usage was well within the range of the water usage of other possible uses

Mr. Johnson asked Mr. Laumann to talk about the preparation and purpose of the stormwater management plan for the site.

Mr. Laumann stated that they had prepared a Stormwater Management Pollution Plan, sometimes referred to as a SWPPP, which was designed to put into one document all of the procedures that the applicant would need to follow in order to protect stormwater quality, as there are several separate permitting requirements.  According to Mr. Laumann, this plan would have to be approved by NCDENR, while at this time it has already been submitted to Buncombe County and received their approval for the stormwater management planned.
Mr. Johnson asked Mr. Laumann to tell the Board about the monitoring of the stormwater onsite.  There are requirements under the permit for ready mix site for annual stormwater monitoring during storm events, where the results would be analyzed by an independent third-party laboratory.  
Mr. Johnson asked Mr. Laumann if he had formed an opinion during the course of his work with the proposed site as to the potential impact of the stormwater from this site on any surrounding properties.  Mr. Davis objected as he did not feel that Mr. Laumann was a qualified expert on water quality.  Chairman Lewis recognized Mr. Davis and asked the witness to continue.  Mr. Laumann stated that he felt that if the Stormwater Pollution Prevention Plan is followed, it should ensure the safety of human health and the environment regarding stormwater. 

Chairman Lewis asked the Board if they had any questions for Mr. Laumann.  Mr. Yurko asked Mr. Laumann if there was any indication in his work as to how much of the daily water usage (5,200 gallons per day) would translate into on-site wastewater.  Mr. Laumann stated that most of the water usage would occur during the process of concrete mix and the rest is used to wash trucks.  The wash water would be stored in the wash basin and, as much as possible, the water would be reused, either to wash other trucks or to be used in the mixing process.  
Mr. Lycan asked Mr. Laumann if rainwater is contained by a berm, or would there be any flow of stormwater off the property.  Mr. Laumann answered that eventually the stormwater would flow off the property; per regulations, stormwater must be temporarily retained in a retention pond, but it must be released from the retention area in 2 to 5 days:  it cannot empty in less than 2 days, but must be emptied within 5 days.  Mr. Lycan further asked if any analysis of the under soil had been done regarding percolation rates into groundwater.  According to Mr. Laumann, he had not assessed percolation rates at the site, as per his conversations with Buncombe County representatives, he was asked not to consider these rates as the expected rates were negligible.  Mr. Johnson objected as this was hearsay.  Mr. Lycan asked further if the septic tank would be used for the waste water generated as a result of the concrete-related processes at the site as well as what it normally would be used for.  Mr. Laumann stated he was not involved with the septic permit obtained from Buncombe County Environmental Health, but the basin water from the truck washout cannot be mixed with stormwater, so it must remain in the pit.  To Mr. Laumann’s knowledge, the industrial wastewater would not enter the septic system.  Mr. Dameron asked if the basin was to be lined, and Mr. Laumann noted that while it was not planned to be lined currently, some of the comments received from NCDENR noted that they may need to line the basin in order to receive the general stormwater permit from the State.  Mr. Dameron noted that the property was located at a higher elevation than the surrounding properties, and he was trying to visualize the location of the retention area and drainage.  
Chairman Lewis thanked Mr. Laumann for his testimony.  Mr. Johnson asked that Mr. Maroney be able to make a short statement based on the last question posed by the Board.  Mr. Maroney stated that as far as the basin design was concerned, they are waiting on the Conditional Use Permit approval to continue, and would do whatever the State required to install the pit.  Mr. Dameron asked if any of that would be disposed of with normal (not industrial) wastewater, and Mr. Maroney answered that the only wastewater they have would be disposed of through the NCDENR permitted basin.

Mr. Johnson stated that at this time the applicant’s presentation was concluded, and he would like to refer the Board to Exhibit A, tab 1, the proposed conditions.  Items 1-3 relate to Dr. Ikelheimer’s testimony, the 4th refers to air emissions, the 5th refers to the two aforementioned stormwater permits, and the 6th refers to the hours of operations of the proposed plant.  Mr. Johnson made a motion to admit into evidence the submitted binder (Exhibit A) tabs 1-12, and Chairman Lewis concurred.  
Chairman Lewis asked if there was anyone remaining that would like to speak in favor of the Application, there was no response.  

Mr. Davis began to introduce the opposition’s argument.   Mr. Davis attended as counsel to the North Buncombe Association of Concerned Citizens, the organized group opposing the proposed plant.  Mr. Davis summarized the testimony to come, which would address: the area that will be impacted by this concrete plant; a traffic engineer who will present his report about the traffic issues that will contradict previous testimony with specific reference to school buses, a civil engineer will testify about the proposed water use; an economist regarding the property value depreciation that occurs around concrete plants; Dr. Clay Ballantine, a physician who is an air pollution expert would testify regarding particulates potentially released by the plant; Dr. Porter Claxton will testify about the people living near this site whose health will be compromised if this applicant is given a Conditional Use Permit.  Property owners will also testify regarding their concerns as a part of their presentation.
Mr. Davis introduced Steve Holland, who was sworn in by Chairman Lewis.  Mr. Holland stated his name for the record.  Mr. Holland stated that he is a licensed North Carolina real estate broker, a member of the North Carolina Association of Realtors as well as the National Association of Realtors.  Mr. Holland testified that he has lived in the area for many years and works primarily in residential real estate.  
Mr. Holland reviewed his report, and submitted as Exhibits B – F.  Mr. Holland stated that he conducted a 3 level analysis of the area, using data from Buncombe County GIS, as well as tax assessment classification codes found therein.  The first level of Mr. Holland’s analysis was of the immediate surrounding area.  He found 35 homes within a ¼ mile radius surrounding the truck washing area at the proposed site.  Mr. Holland noted that the ¼ mile radius is the distance from actual homes, not the distance to the property boundary on which the counted homes sit.  
Mr. Holland reviewed the homes closest to the proposed site, referencing the handouts provided to the Board, and began his PowerPoint presentation (Exhibit B).  The closest five homes Mr. Holland planned to discuss were within 342 feet (which Mr. Holland compared to the length of a football field) of the proposed truck washing area, the closest home being approximately 220 feet.  Mr. Holland began to list the distances to the homes within the ¼ mile radius from the proposed truck washout area, continuing to use the PowerPoint presentation (Exhibit B).  Mr. Jerry Coates’ property is located 260 feet from the proposed truck washout area per Mr. Holland.  Mr. Holland noted that James & Virginia Hoyle’s home is a relatively new home, and is located 305 feet from the proposed truck washout area.  The Hoyles also own two additional homes that are a distance of 342 feet and 582 feet, respectively, from the truck washout area.  Mr. Holland then reviewed two homes owned by Jason Rathbone and Carolyn Lester, located respectively 485 feet and 682 feet from the proposed truck washout area.  Hilda Ramsey also owns two homes, 700 feet and 1,067 feet from the proposed truck washout area.  Alda Boone owns a home 711 feet from the proposed truck washout area.  James Counsel, Jr.’s home would be 828 feet from the proposed washout area.  James and Imogene Aly own two homes: 1,050 feet and 1,075 feet from the proposed truck washout area.  Bensil and Mary Cole: 1,140 feet; Rita Coates: 1,420 feet and on the truck route noted by the applicant.  Mr. Holland noted that Flat Creek General Store and accompanying storage area, classified by the County as warehouse storage, is one of the few commercial uses in place in the surrounding area.  Ed & Peggy Elkins: 1,855; Elkin’s Antiques, classified as warehouse storage by the County, is also very close.  Mr. Holland noted several vacant sites, some of which have planned uses currently: North Asheville Baptist Church owns 100 acres on which a school and new church are planned; directly South of the proposed property is a parcel classified rural residential; James Aly owns property listed as residential vacant; another property is to the North and listed as residential vacant; the property between the proposed site and the antique store is listed as commercial vacant.
Mr. Holland began to discuss his Level II analysis of the area surrounding the proposed site, which encompassed a 3,000 foot (0.6 mile) radius around the proposed site. Mr. Holland noted that 114 of the 170 parcels that touch within this radius contain residential homes, and at least 14 of those parcels contain more than one home per parcel, and he felt that this clearly showed that the area was residential in nature.  Mr. Holland further stated that no parcels within this radius were assessed within the 700-series by the Tax Office, which would denote Industrial uses.  There are only 10 parcels of the 170 that represent any type of commercial use, inclusive of nothing “as industrial” (as the proposed use).  

Mr. Holland then discussed his Level III analysis of the surrounding 21 square mile area surrounding the proposed site, encompassing approximately 2 miles to the North and South, and 2.5 miles to the East and West. Mr. Holland felt this could be described as the Central North Buncombe area.  Out of approximately 4,000 parcels, Mr. Holland found 4 parcels coded as industrial by the Buncombe County Tax Office.  These 4 industrial parcels are closely grouped together in the Monticello Road area just North of 25/70.  Mr. Holland’s conclusion was that high-impact land uses are non-existent within this area with the exception of the clustered 4 parcels at a distance from the proposed site.  Mr. Holland noted that he felt there were many other uses that would be appropriate to the proposed site, and a denial of the Conditional Use Permit would not deprive the property owners of productive use of their property.  Based on Mr. Holland’s experience working with homebuyers, he felt that the location of the proposed use would detrimentally affect the first impression of tourists and those considering relocating to the area due to the natural beauty and character of the area, and would also affect possible revenues in the area.
Mr. Holland addressed traffic safety in the area.  Mr. Johnson objected as Mr. Holland was not a qualified expert on traffic safety.  Mr. Davis explained to Chairman Lewis that Mr. Holland had measured the width of Murphy Hill Road, and would be testifying to that.  Mr. Holland used the PowerPoint presentation (Exhibit E) to show the Board photo documentation of the width of Murphy Hill Road.  Mr. Holland showed measurements of the width of the road, 16.5 feet from white line to white line, of Murphy Hill Road, approximately halfway between the proposed entrance to the plant and the intersection with Old Mars Hill Highway.  Mr. Holland also measured the southbound lane of Murphy Hill Road, and testified to a width of 7.7 feet between the white and center yellow lines.  Mr. Holland measured the width of a concrete truck.  Chairman Lewis noted to Mr. Davis that the Board would not accept duplicate information, and if he had a traffic engineer that would speak to this information again, the Board would only hear this once.  Mr. Davis stated that while the traffic engineer may rely on some of the data gathered by Mr. Holland, he would not reiterate the raw data in his testimony.  Mr. Holland stated that given the measurements he took, he felt that the location of the proposed plant could be a recipe for disaster.  
Mr. Holland submitted an online petition (Exhibit F) inclusive of comments for the record. There were 308 unique signatures, inclusive of 231 individuals living within the Weaverville zip code.  
Chairman Lewis asked if there were any questions for Mr. Holland.  Mr. Lycan asked if Mr. Holland had selected the narrowest section of the road to measure, or if he felt the measured area was typical of the width of Murphy Hill Road in the area of the proposed plant.  Mr. Holland stated that he felt the measurements were representative of the typical road width.  Mr. Holland had also measured, but not photographed, the single lane width right at the site of the proposed driveway, and the single lane width there was actually 0.3 inches narrower than the photographed area provided to the Board.  The photographed area was next to a driveway that Mr. Holland found easy to pull into, and that those were the only two areas that he measured, so he could not speak to the rest of the road.  Mr. Lycan asked further if Mr. Holland thought the width of the area he measured would stand out as unique, and Mr. Holland did not believe that it appeared narrower than any other area of the road.  Mr. Lycan asked as to whether the measured truck was a standard concrete truck.  Mr. Holland stated that his understanding was that the width was standard, and that the same body was used on a truck that would haul 12 yards at a time or 7-8 yards at a time.  Chairman Lewis noted that he thought testimony as to the width of their trucks had already been entered by the applicant.  Mr. Dameron asked if the width of the road was measured line to line, or in its entirety.  Mr. Holland noted that he measured the legally driveable area between the lines.  Mr. Morosani asked Mr. Holland where in this area he would recommend placing an industrial business, if not close to the I-26 intersection.  Mr. Holland stated that he would recommend a location that would be further away from homes and closer to other industrial uses, where the impact on the residential community would be lessened.  Ms. Wood asked if Mr. Holland was a licensed appraiser, he stated that he is not.
Chairman Lewis swore in Mrs. Martha Claxton.  Mrs. Claxton lives at 240 Upper Flat Creek Road and spoke on behalf of the North Buncombe Association of Concerned Citizens, established in 1988 to protect and preserve the environment, ensure compliance with federal, state, and local laws regarding the environment, to preserve scenic beauty, and to combat community deterioration.  Mrs. Claxton is vice president of the Board of Directors for the Association.  Mrs. Claxton stated that this plant will affect the entire community including local water supplies, low air quality, devaluation of property, and road safety.  Mrs. Claxton felt that the location of such a proposed use would result in a deterioration of the community.  Ms. Claxton stated that the North Buncombe Association of Concerned Citizens is unequivocally opposed to the location of the concrete plant as they felt it would not be suitable to the property or the location.  Mrs. Claxton felt that the proposed use would negatively impact the quality of life for the surrounding residents.  Chairman Lewis asked if any questions remained for Mrs. Claxton, and there were none.  
Mr. Davis introduced three witnesses available for questioning who had jointly created a video (Exhibit W) to submit as evidence for the Board, as well as a slide presentation (Exhibits G and H) Chairman Lewis asked about the duration of the video.  Mr. Johnson asked what the video might cover.  Mr. Davis stated that the video would include a view of the neighborhood of the proposed site, as well as the Savannah and Knoxville sites operated by the applicant.  Daphne Chinea, John Garcia (a graphic designer), and Steven Girouard created the video.  Martin Lewis swore in the witnesses, and Ms. Chinea narrated the video.

The video (Exhibit W) gave images of Ms. Artie Keith’s home, an aerial photograph of the proposed plant’s site and surrounding areas, as well as images of other neighboring homes.  The video narration included a discussion of the width and nature of Murphy Hill Road, and images of the daily traffic.  Images were shown of Savannah Concrete in Savannah, Georgia, and Macon Concrete, in Macon, Georgia.  Ms. Chinea made a comparison between the industrial areas where the other plants were located, and the nature of the community surrounding the proposed plant.  
Chairman Lewis asked if there were any questions, there were none.  Mr. Davis asked to submit the video to the Board for the record.

John Garcia showed a map of the proposed site and the surrounding area as part of his PowerPoint presentation (Exhibits G and H).  The maps showed the schools in the area in relation to the proposed site (Exhibit G).  Mr. Garcia stated that there were five schools less than 2 miles from the proposed site: North Buncombe Elemetary, North Buncombe High School, North Buncombe Baptist School, Windy Ridge School, and North Buncombe Middle School.  Exhibit H included composites made by Mr. Garcia regarding the distance to schools from the site, and a view from Ms. Keith’s home of the site, as well as views of Murphy Hill Road.  Mr. Garcia provided a composite (not scientifically based) imposing the image from Macon Concrete plant to show the visual from Ms. Keith’s home. Chairman Lewis asked if there were any questions, there were none.
Mr. Davis introduced Dr. William Clayton Ballantine.  Chairman Lewis swore in Dr. Ballantine.  Dr. Ballantine showed a PowerPoint shown as Exhibit Ha. Dr. Ballantine is an internal medicine physician who works as a private practice hospitalist at Mission/St. Joseph’s and treats many illnesses that air pollution exposure can cause.  Dr. Ballantine began to give an overview of the history of regulations and findings relating to air pollution exposure.  Dr. Ballantine stated that the people in the area of the proposed plant were going to have an increased imposed health risk as a result of this plant.  Dr. Ballantine listed those individuals more likely to be at risk, in addition to the risks and health effects related to air pollution exposure.  Chairman Lewis asked Dr. Ballantine what he expected the length of his presentation to be.  Mr. Lycan noted to Dr. Ballantine that no one would dispute the effects of particulate exposure, however he saw nothing in the PowerPoint to come that would address the proposed concrete plant or other concrete plant sites specifically.  Mr. Yurko stated that he would like to hear the entirety of Dr. Ballantine’s report, and Chairman Lewis had to remind the audience to listen quietly.  
Dr. Ballantine continued his report, noting that there are no filters available that can remove particulates from the air or create a barrier against them.  Dr. Ballantine gave a brief overview of a study done by the State of New England’s Air Use Management program of Diesel particulate exposure, 300’ from the source, exposures were up to 140 times those allowable by the EPA for carcinogens.  Dr. Ballantine cited a number of instances where there was an increased risk in cardiovascular mortality from exposure to diesel particulates alone.  There is also an increase in lung cancer death rates, strokes, and asthma due to particulate exposure according to Dr. Ballantine.  

Chairman Lewis noted to Dr. Ballantine that he will, as stated previously, need to connect the relevance of studies done in other areas regarding other uses to the direct impact the proposed plant might have on this community.  Dr. Ballantine stated that the air pollution generated by the proposed plant would generate diesel plumes as well as particulates as a result of operation, and this would increase the local particulate exposures in the surrounding area.  Dr. Ballantine noted that OSHA and EPA were planning to reduce the current allowable levels of exposure due to new scientific studies.  Dr. Ballantine summarized a study regarding the lung functions of growing children who had been exposed to air pollutants.  Dr. Ballantine stated that he felt that the current regulatory thresholds would almost certainly be exceeded by the plant.  Dr. Ballantine showed a weather map that denoted a stationary air mass over Western North Carolina, and noted that air pollution tends to be locally generated and settles in the valleys.  
Chairman Lewis asked if there were any questions for Dr. Ballantine.  Mr. Morosani asked if Dr. Ballantine had quantified the increased amount of air pollution as a result of the proposed plant.  Dr. Ballantine cited the NESCAUM data which quantified the increases for a variety of industrial uses, and noted that air pollution should increase between 35 and 150 percent higher than the previous ambient levels.  Mr. Morosani asked Dr. Ballantine if he was aware that there was an air pollution control board that would be in charge of reviewing and issuing a permit to this plant.  Dr. Ballantine stated that DENR used the limits currently in place, but that the permitted levels still carried health risks to the nearby residents.  Mr. Morosani asked Dr. Ballantine if he believed the applicant should lose their right to use their land because, while there would be a little more danger, it would be well within the permitted air pollution levels.  Dr. Ballantine stated that there would be an increased health risk to neighbors, including some who were at an elevated risk due to preexisting conditions.  Mr. Morosani asked Dr. Ballantine if the increase in air pollution was quantifiable in comparison to the already polluted air as a result of the I-26 corridor’s proximity to the proposed site.  Dr. Ballantine stated that the data from industrial sites shows that particulates are increased 38 to 153 percent from those ambient levels that are already in place, and thus there would be an increased risk.  Mr. Lycan asked Dr. Ballantine about the profile of statistical data, and whether or not there was a specific study of a concrete plant that addressed increased exposure and disease rates that Dr. Ballantine could speak to.  Mr. Yurko commented that if the Board was allowing a Charlotte real estate consultant to comment on trends in North Buncombe real estate, that the Board should allow discussion of such trends, averages, and other figures from both sides.  Chairman Lewis agreed, but noted that the Board does need to have some degree of relevance to the proposed plant.  Mr. Davis noted to the Board that they intend to bring quantitative air pollution amounts out on cross examination.  Ms. Wood asked about possible emissions from the school buses in the area, which are also diesel.  Dr. Ballantine noted that he was addressing the increased health risk from baseline levels already at the undeveloped site.  Mr. Dameron stated that information that applies to this case is applicable, but he also felt that comparing what other conditional uses would be allowed at the site and what effects they might have in comparison should be considered relevant to this case.
Mr. Davis stated that Dr. Ballantine must leave and return to the ER at Mission Hospital, and asked Chairman Lewis that if the applicant would like to cross-examine Dr. Ballantine, they would be unable to do so later in the evening.  Mr. Johnson duly began his cross examination of Dr. Ballantine.  Dr. Ballantine was unable to be present for Mr. Taylor’s testimony, and had done no modeling for the proposed plant specifically.  Dr. Ballantine stated that he is not an expert on how such modeling would be done.  Mr. Johnson asked that if the expert testimony provided by Mr. Taylor had shown that the particulate emissions from the plant were estimated at 0.67 tons per year, did Dr. Ballantine have any information to refute this number.  Dr. Ballantine did not know the allowable levels for a major facility required by DENR.  When asked by Mr. Johnson whether or not there was specific evidence he could cite with regards to particulate emissions from concrete plants, Dr. Ballantine stated that the source of the particulates does not matter; in general, particulates are considered as a class based on size, and studies are done on all particulates, and not on specific concrete plant particulates.  According to Dr. Ballantine, concrete plant particulates have some of the basic, same elements that are in all particulate mixes, and concrete plant particulates specifically would include arsenic (a potent carcinogen), multiple other heavy metals (some being neuro-toxins), and silica, as well as the general diesel exhaust particulate profiles.  Mr. Johnson stated that he was finished with Dr. Ballantine; noting to Chairman Lewis that he objected to Dr. Ballantine’s testimony at the end of his slide presentation about exceeding regulatory thresholds which are unidentified, and that Dr. Ballantine had not stated his qualifications to make such a conclusion and cited no study upon which such conclusions were based.  
Mr. Whitlock introduced Dr. Porter Claxton.  Chairman Lewis asked Mr. Davis as to the remaining duration of their presentation.  Dr. Claxton was sworn in by Chairman Lewis.  Dr. Claxton is a retired surgeon of general, cardiovascular, and thoracic surgery and testified as to the health risks to the specific community (Exhibit I).  Dr. Claxton noted that there were 12 adjacent private homes and 30 homes within 250 feet of the proposed site.  Dr. Claxton stated that there would be significant pollution of the atmosphere in the surrounding area, inclusive of aerosol dust and chemicals, as modern techniques of control are known to be incomplete and often breached.  Dr. Claxton discussed a memo from Keith Overcash of the North Carolina Division of Air Quality, where the Division of Air Quality noted that “ready-mix concrete batch plants have sources that are likely to violate applicable emissions standards if not properly maintained and controlled.”  Dr. Claxton further noted that the EPA had documented particulate emissions from concrete batching plants, consisting of dusts and metals that he stated are all detrimental to the well being and health of humans.  Crystalline silica can cause irreversible lung disease silicosis and has been classified as a carcinogen.  
Dr. Claxton summarized to the Board the health problems of three nearby property owners:  Imogene Aly, Ed Elkins and Virginia Hoyle, all of whom Dr. Claxton felt would be at an increased level of risk due to emissions from the proposed concrete plant compounding their existing health problems.  Ms. Aly suffers from severe asthma and has been on oxygen support in the past.  Mr. Elkins is on continuous oxygen support for severe emphysema lung disease, and increased emissions might force him to move from his home.  Ms. Hoyle has undergone complicated pulmonary surgery and has been recently diagnosed with another serious lung problem, and is undergoing specialized treatments to her lung.  Dr. Claxton reminded the Board that the Division of Air Quality would not take into account the health situations of these specific individuals when deciding whether or not to issue an Air Quality Permit for the proposed site, and stated that he felt that while concrete plants were necessary for development, they should not be placed where they would be injurious to homeowners and neighborhoods.  
Chairman Lewis asked if there were any questions for Dr. Claxton, and there were none.
Mr. Whitlock introduced Jim Kellenberger.  Chairman Lewis swore in Mr. Kellenberger.  Mr. Kellenberger worked for NCDOT for roughly 38 years, and for the last 3 years has had a small traffic engineering company located in Raleigh, NC.  Mr. Kellenberger was retained by the North Buncombe Association of Concerned Citizens to complete a traffic engineering review, and briefly reviewed his report for the Board (Exhibit J).  Mr. Kellenberger noted that his peak hour was also 7:15 to 8:15 am, and that he counted roughly the same number of vehicles as Mr. Voso.  Mr. Kellenberger cited a letter dated March 15, 2008 provided to the Planning Department from Harold Laflin, Director of Transportation for Buncombe County Schools, which gave the number of buses, schools, and students in the area.  Mr. Kellenberger noted that this included four public schools, the fifth being a church school under construction.  Mr. Kellenberger stated that the traffic gap was 3 seconds as noted on page 3 of his report (Exhibit J), and this was the gap during the peak hour from one vehicle to the next crossing at that intersection.  Mr. Kellenberger described to the Board the nature of the Windy Gap Camp at Upper Flat Creek Road, which has about 15,000 guests a year, roughly 75 percent of them arriving in 40-50 passenger tour buses, and 25 percent by passenger vehicle (top of page 4, Exhibit J), with roughly half of the campers arriving during the 12 week session of camp.
Mr. Kellenberger stated he got different numbers than Mr. Voso for the crash data from NCDOT, as he asked for a different area: he encompassed roughly 500 feet North of the intersection of Murphy Hill and Mars Hill Highway to the other side of Grifee Road (the road across from the ramp).  For a 3 year period ending October 31, 2007, there were four crashes along this section during the morning peak, and 2 of them occurred during the afternoon school commute; 4 of the 8 crashes resulted in injuries to the occupants.  
Mr. Kellenberger referenced Attachment 1 of Exhibit J, which is from the Green Book referenced earlier in Mr. Voso’s testimony regarding turning radius, and the attachment showed a single unit vehicle (SU) with a length of 30’, though some trucks may be longer.  Mr. Kellenberger stated that generally the turning radius of such a vehicle would be 43 feet.  Attachments 2A and 2B of Exhibit J are a study of commercial truck and bus safety done in 2003.  Attachment 2B shows a graph of a study of 77 semi-tractor trailer trucks timed across different distances.  Mr. Kellenberger stated that he interpolated the graph and concluded that a concrete truck turning left out of Murphy Hill Road onto Mars Hill Highway would take roughly 12 seconds—the gap in the morning being 3 seconds.  

Mr. Kellenberger stated that he saw the number of 30,000 cubic yards per year (of concrete production) in the applicant’s documents provided to the Board, and that based on discussions he had had with others involved in the industry, while 30,000 cubic yards per year would equate to 20 full loads a day, it would realistically be more like 60-65 trips per day of partial loads.  While Mr. Kellenberger noted that these numbers matched roughly what the applicant had provided, the high emphasis at concrete plants to deliver the bulk of their load early in the morning to the job site will not cause these trips to be spread evenly throughout the day.  

Mr. Kellenberger summarized his report stating that if the gap is 3 seconds and the required pull out time is 12 seconds, something will give, and there are a lot of young drivers traveling these roads—thus clearly creating a potential for increased numbers of accidents.  Mr. Kellenberger also concluded that the roadway cross-section, pavement structure, and condition of Murphy Hill Road is not adequate for these trucks to operate on, especially due to the lack of driveable shoulders.   Mr. Kellenberger stated that he had already observed alligator cracking and patches, and that with 80,000 pound loaded trucks one would expect that to occur.
Chairman Lewis asked if there were any questions for Mr. Kellenberger.  Mr. Morosani asked Mr. Kellenberger to address the extra turning lane discussed earlier by Mr. Voso, and how that might address the results of Mr. Kellenberger’s study.  Mr. Kellenberger stated that as he estimated the turning radius at 43 feet, whether the width of Murphy Hill Road is 17 or 19 feet wide, the addition of 12 feet of pavement would not keep the trucks from driving off of the paved area of the road.  Mr. Morosani did a few calculations, and estimated roughly 100 trucks a day, during operating hours that would be roughly 7.5 minutes between truck trips.  Mr. Kellenberger agreed that this would be correct if the trips were evenly spaced.  Mr. Morosani asked if these trips would overload the road in Mr. Kellenberger’s opinion.  Mr. Kellenberger stated that Mr. Voso had spoken about capacity of the road in his testimony, and that the road would not be over capacity, and Mr. Kellenberger concurred.  Mr. Kellenberger’s concern is that during times of peak flow, the trucks would be unable to pull out into a 3, 6, or 8 second gap.  

Mr. Lycan asked Mr. Kellenberger if the most problematic portion of this road is the left turn out of Murphy Hill Road back towards the freeway, and Mr. Kellenberger concurred.  Mr. Lycan asked if there had been any discussion of a traffic light, or if there could be one, and Mr. Kellenberger stated that there are currently 12 warrants for signal placement by NCDOT, and while he had not studied it specifically, he did not believe that anything but possibly the peak flow would warrant signal placement, and thus it would be difficult to obtain a signal from NCDOT at that intersection.  Mr. Wilson asked if Mr. Kellenberger knew how wide the NCDOT right of way was on Murphy Hill Road near the site, and Mr. Kellenberger did not.  Mr. Lycan asked to clarify that the proposed widening required by the NCDOT permit was only on Murphy Hill Road, and not on Old Mars Hill Highway, and Mr. Kellenberger stated that that was also his understanding, and that the widening would not go the distance down Murphy Hill Road all of the way to the intersection with Old Mars Hill Highway.  Chairman Lewis asked if there were further questions, and there were none.
Mr. Whitlock asked to enter the NCDOT Driveway permit approval letter into evidence as Exhibit K, and distributed copies to the Board.  Mr. Whitlock introduced Dr. Susan Kask, a professor at Warren Wilson College.
Chairman Lewis swore in Dr. Kask.  Dr. Kask has a PhD in economics, and has conducted research in and been teaching economics for over 20 years.  Dr. Kask reviewed her report for the Board (Exhibit L).  Dr. Kask would like to comment on the impact on property values surrounding the proposed concrete plant, as she has done specific research in this area and has been published in journals regarding this topic.  Dr. Kask has completed research on the impact of nuisance facilities, and has also studied research by other economists done over the past 30 years that have studied this type of impact on residences across the United States with sample sizes ranging from 2,000 to over 45,000 properties.  Specifically Dr. Kask referred to the four studies listed in her report, authored by: George Tolley (2000), David Clark & Leslie Nieves (1994), Dr. Kask’s own research (1992), and Glen Blomquist (1974), as she felt that these studies provide a good cross section of the issues related to locating industrial activities in residential areas.  
Dr. Kask stated that the research from the studies she referenced has shown that the impact area of a nuisance facility is roughly 2 miles, and closer proximity to the site would increase the impact.  Dr. Kask used the same map as one previously shown to the Board, which was created by the GIS mapping system.  Dr. Kask referred to Table 1 of Exhibit L, which described parcels within a ½ mile area of the proposed site, as well as the area between ½ mile and 2 miles of the proposed site.  Dr. Kask highlighted that within ½ mile of the site, there are 192 residential and agricultural parcels (85% of the property within ½ mile), 35 commercial and other parcels, and zero industrial parcels, and Dr. Kask stated that the minimum impact on families would be 175 families within ½ mile of the proposed site.  The prop total market value of this ½ mile area is $26,952,000 of residential property value, and there is also commercial property.  Dr. Kask stated that in the ½ mile to 2 mile distance from the proposed site there were 2,479 parcels: 2,348 agricultural and residential (94 percent of this area), 92 commercial, and 4 industrial.  Dr. Kask listed the total property values for this area: $385,967,600 dollars of residential property value, $69,598,000 in commercial, and 2.9 million in industrial.
Dr. Kask stated that home values depend on both the home itself and the neighborhood, which would be inclusive of positive characteristics such as: school quality, views, access to parks and recreation areas, clean air and water, proximity to shopping, town center, and negative characteristics such as: noise, crime levels, proximity to any hazards, and poor air quality.  Dr. Kask cited a 1969 study which found that roughly half of the property value of a home was dependent on the neighborhood characteristics.  Dr. Kask stated that there is a significant amount of research and data that show that the introduction of a negative characteristic to a neighborhood will cause property values in the neighborhood to fall.  Dr. Kask noted that the Hedonic price method is an accepted and commonly used method to capture the role of such characteristics in the valuation of property.  
Dr. Kask summarized a study conducted by George Tolley, which found that 2,456 homes surrounding an electric peaker facility would lose $12.7 million in their current property values.  Dr. Kask estimated that surrounding properties would lose 11-16 million dollars due to their proximity to the proposed concrete plant site, noting that her estimate matched those made in other research.   Dr. Kask noted that the impact of noxious facilities on surrounding property values is the same regardless of the specific source—concrete plants, electric utility plants, or other such noxious facilities all cause the same impact.  Dr. Kask noted to the Board that a decrease in the current property value also affects appreciation in the future, as the base property value would be less, whether or not the appreciation rate stayed the same.  Thus, the total property value loss is increased by loss over time.  When Dr. Kask added the loss of growth for years 2-10 and a conservative appreciation rate of 5 percent, her estimate increased from 17 to 26 million dollars in property value losses to all of the residences within the 2 mile radius.  
Dr. Kask noted that once an industrial facility is located, the vacant lots surrounding an industrial facility are more likely to be developed as industrial lots.  Dr. Kask stated that while she was unable to predict the future, the Tolley study found that there was a real possibility of decreases in the value and type of future homes to be built in the area, and found that if as much as half of the potential underdeveloped property is not developed, then the opportunity lost to the community in their study was equal to $128.4 million.  Dr. Kask also noted that I-26 is a “gateway” for Buncombe County, and if the attractiveness of the area is lowered, it could subsequently lower the attractiveness of the entire Buncombe County area, especially to incoming tourists.  

Dr. Kask cited a 1994 paper that studied the impacts from 262 noxious facilities on 45,899 homes around the United States.  The results of this study showed a negative and significant impact on property values when the facility is visible and known to residents, according to Dr. Kask.  Dr. Kask stated that facilities that are not visible will not have an impact on the community.  Dr. Kask noted that the impact of the proposed site would not just be visible, as pollutants and truck traffic would result from the location of such a plant.  Dr. Kask’s research regarding the location of a high pressure natural gas line demonstrated that buyers do not worry about what they cannot see, hear, or smell, with property values decreasing once construction had completed and the pipeline was out of sight.  
Dr. Kask estimated the probable impact to property values around the proposed plant, the loss in growth in property value from years 2-10, as well as the probable loss in annual tax revenues collected by Buncombe County at the current tax rate.  Dr. Kask’s own research gives a range of impact of 9 to 14 percent within the ½ mile radius, and 1.124 to 5.625 percent for the area between the ½ mile and 2 mile radii.  Dr. Kask’s estimates of property value decline increased with proximity to the plant.  Dr. Kask stated that her results were based on a very conservative analysis of property value decline.  The loss in tax revenues collected were between 1 and 1.5 million.  
Dr. Kask addressed the statistics provided by the applicant’s witness Mr. Harris, and stated that Mr. Harris’ statistics concur with her own.  Chairman Lewis asked Dr. Kask not to go over testimony already given, and address only her report.  Mr. Davis stated that he felt this was a form of rebuttal.  Chairman Lewis reminded both Mr. Davis and Dr. Kask that each side was to be given the opportunity to present their case prior to any rebuttal.  Mr. Davis objected.  Dr. Kask continued, stating she would give a brief summary of Mr. Harris’ report using the data Mr. Harris collected.  Chairman Lewis asked Dr. Kask again to stick to her presentation.  Dr. Kask agreed that she was done with her presentation, and Chairman Lewis asked if there were any questions, there were none.  Chairman Lewis moved to take a 10 minute break.
Chairman Lewis re-opened the meeting and asked Mr. Davis to begin.  Mr. Davis stated that he was concerned that the Board had received new information from the applicant regarding new water use calculations, which he had not seen, and objected to the new information being provided at the meeting.  Mr. Coman told the Board that neither he nor the Planning Staff had received any new information at all from the applicant since the March meeting date.  Mr. Davis objected to the continuation of the hearing, as he believed the ordinance stated that new information must be submitted at least a week before the hearing.  Mr. Johnson noted to the Board that the application requirements in the ordinance did not require water use calculations, and that he would be willing to have his witnesses give a brief summary of the water use calculations made, as the concern in the presentation of new calculations was that the initial calculations had been found to be incorrect.  Mr. Coman noted to the Board that while certain items are required to make application to the Board, the Board has the power to decide what information and/or what further information is germane to the issue.  Mr. Davis asked to respond, referencing the Buncombe County Zoning Ordinance section 78-677 (g)(3) which requires the applicant to demonstrate that there are adequate and proper utilities to the site, and that the Planning Department had previously requested the water use calculations which had been provided as a piece of the application materials.  Chairman Lewis stated that he felt the Board should proceed, and that the evidence of the new water calculations had been presented to everyone in attendance over 2.5 hours ago.

Mr. Davis introduced Mr. J.C. Bumgarner, who was sworn in by Chairman Lewis.  Mr. Bumgarner is a professional engineer in North Carolina, South Carolina, and Tennessee, and has practiced engineering since 1978, and lives off of Upper Flat Creek Road.  Mr. Bumgarner reviewed his report for the Board (Exhibit M).  Mr. Bumgarner stated that the calculations previously provided to the Planning Department by the applicant indicated a water usage of 2,000 gallons per day.  Mr. Bumgarner also conducted calculations of possible water usage of the proposed plant, and estimated that the proposed plant would require 5,800 gallons of water per day.  Mr. Bumgarner stated that the truck washout basin would hold 118,000 gallons and that water would have to come from somewhere.  In order to fill the basin the applicant would have to exceed their average daily usage over several days, and Mr. Bumgarner expected that the basin would have to be filled at least 3 times a year due to the build up of sediment and other debris in the basin.  Based on the previously submitted calculations, it did not appear to Mr. Bumgarner that there would be any sort of water recycling system in use.  

Mr. Bumgarner reminded the Board that the Murphy Hill Road area does not have public water access and wells are the only source of water for the area.  Mr. Bumgarner estimated that in order to pump 5,800 gallons of water per day, there would need to be a pumping rate of between 8 to 9 gallons per minute, with continuous pumping.  The two closest wells to this site have a yield of 2.5 gallons per minute and 3 gallons per minute.  Mr. Bumgarner’s concern is that if a well is allowed to be used at such a rate, the water table will drop and the neighbors will lose their access to well water.  
Mr. Bumgarner mentioned that there is a concrete plant already 2.5 miles from the proposed site.  Mr. Davis asked Mr. Bumgarner if he had based his opinions on the availability of water on any studies or documentation.  Mr. Bumgarner stated that he a study had been conducted by the North Buncombe Association of Concerned Citizens in opposition to the proposed Vulcan quarry in 1991, which tested 30 wells in the area, including wells on Murphy Hill Road. 
Mr. Bumgarner also took the area’s weather into account in forming his opinion.  The area is called Dry Ridge according to Mr. Bumgarner because it has the lowest rainfall area in North Carolina with an average annual precipitation of 38” per year (it is 50” at the Asheville airport).  Mr. Bumgarner was aware of a letter from the Town of Weaverville that indicates that public water supply is possible (Exhibit N).  The letter indicates that the waterline must be designed from the existing waterline to the plant site, and Mr. Bumgarner notes that private property would need to be crossed in order to do so.  The NCDOT right of way on Murphy Hill Road is to the edge of the ditch according to Mr. Bumgarner.  An encroachment agreement for water would be needed from NCDOT and from any property owners whose property the line must cross.  Mr. Bumgarner stated he was unaware of any encroachment agreement in place between the applicant and NCDOT at this time.  In addition, Mr. Bumgarner noted that he has affidavits from the private property owners over whose property any such line would have to pass that they would not provide any such right of way to the applicant.  Mr. Bumgarner stated that in his opinion there is not adequate water available for the plant, and if there is some water available, the applicant has a good chance of destroying the water resources of those around them.  
Mr. Davis gave to the Board affidavits from adjoining property owners Rita Coates and David Hightower (Exhibit O).  Mr. Johnson objected to the affidavits as they should be considered hearsay, and Mr. Davis noted that the Board may consider relevant evidence even if it is not admissible in a court of law, and these are sworn affidavits under oath.  Chairman Lewis asked if there were any questions.  Mr. Dameron asked Mr. Coman how many residential units would be allowed at this site if it were to be a residential development.  Mr. Coman stated that there is no limitation to how many units may be built in Open Use; however any multi-family developments above 6 units must come before this Board.  Mr. Dameron asked Mr. Bumgarner if, faced with 70 multi-family units, similar water usage issues would exist.  Mr. Bumgarner noted that the plan encompasses 3 or 4 acres, not the entire 13 acres at the site.  Mr. Morosani asked Mr. Bumgarner to clarify whether he doubts there was enough water at the present level of the neighbors’ wells, or if there was not enough water in general.  Mr. Morosani asked if this was Mr. Bumgarner’s personal opinion only, and that he did not have facts or figures.  Mr. Bumgarner noted that he had given the rates of the two closest wells, and that the pumping rate was determined by the amount of water, not by the size of the pump.  Chairman Lewis asked if there were any further questions, and there were none.  
Mr. Whitlock stated that there were 6 remaining witnesses whose testimony would be brief.  Mr. Whitlock introduced Ms. Rita Coates, who is one of the two signatories on an affidavit (Exhibit O) regarding the granting of right-of-way for a water line mentioned earlier by Mr. Bumgarner during his testimony.  Mr. Hightower, the other signatory and property owner, was unable to attend the meeting. 

Chairman Lewis swore in Ms. Coates.  Ms. Rita Coates spoke in opposition of this application.  She moved to the area a while ago, but has not lived there constantly.  Ms. Coates stated that, while camping across from another concrete plant last summer, due to the air quality they had to stay inside the trailer or leave, and that after washing her vehicle one day, it would be covered with dust the next day.  Ms. Coates felt that the community was already too congested, and there were a number of unreported wrecks in the area.  According to Ms. Coates, the State right-of-way stops 75 feet up Murphy Hill Road at a post, and there is no right-of-way past that point, with the exception of the paved area.  
Chairman Lewis asked Mr. Whitlock as to the remaining duration of his presentation, and reminded him to not provide redundant testimony.  

Mr. Chris Ramsey was sworn in by Chairman Lewis.  Mr. Ramsey spoke in opposition of the application.  He also spoke on behalf of his parents, Bobby and Hilda Ramsey.  His family owns two properties that the proposed concrete plant would affect.  Mr. Ramsey’s family has owned the property and farmland for 51 years.  
Chairman Lewis swore in Mr. Randy Bassham, who a relief school bus driver in the community surrounding the proposed site, and has driven a route on Murphy Hill Road.  Mr. Bassham stated that the width of the road is extremely narrow and dangerous, and he concurred with the previous measurements provided by Mr. Holland.  He stated that there is no shoulder on Murphy Hill Road.  He stated that children’s lives would be put in jeopardy if this concrete plant is approved.  Chairman Lewis asked if there were any questions for Mr. Bassham.  Mr. Dameron asked Mr. Bassham if he could relate any experiences of driving down Murphy Hill Road at the stop sign, trying to make a left.  Mr. Bassham stated that particularly in the morning, turning left onto Old Mars Hill Highway, he has made that turn, and that it is blind to the right and to the left.  Mr. Bassham further noted that it takes an awful long time to make that turn, and that the road and neighborhood are not designed for this type of traffic.  Mr. Dameron asked if this was the only access to Old Mars Hill Highway from Murphy Hill Road, and Mr. Bassham stated that traveling the other direction, a school bus could not feasibly make the turn to circle back to Mars Hill Highway. Chairman Lewis asked if there were further questions for Mr. Bassham, and there were none.
Mr. Whitlock introduced Mr. Eddie Evans, who is the camp manager of the Windy Gap Young Life Camp located at the end of Upper Flat Creek Road.  Chairman Lewis swore in Mr. Evans.  According to Mr. Evans, access to the camp is limited to the use of Murphy Hill Road.  The camp has buses every week for 12 weeks during the summer loaded with 400 children that would travel Murphy Hill Road.  Chairman Lewis asked if there were any questions of Mr. Evans, and there were none.  

At this point Mr. Whitlock thanked the Chairman and concluded his presentation.  Chairman Lewis asked if anyone remained who had not already testified and wished to do so.  He further asked that those wishing to testify keep their comments brief.
Chairman Lewis swore in Mr. Harold Schutte.  Mr. Schutte stated that there were approximately 28 homes between Murphy Hill Road’s intersections with Upper Flat Creek Road and Old Mars Hill Highway, and he estimated that 80 percent of those homes housed senior citizens.  Mr. Schutte is concerned about two items that have not yet been mentioned: with cement truck spills on the road, and weather conditions.  Mr. Schutte personally has had two accidents, one on Murphy Hill and one on Upper Flat Creek, and noted that the mix of concrete trucks with drivers with delayed reaction time is deadly.  Mr. Schutte is a medical examiner for the County, and works with Law Enforcement investigating accident victims, and states that many senior citizens die in traffic accidents as a result of their slowed reaction times.  Chairman Lewis asked if there were any questions of Mr. Schutte.
Chairman Lewis swore in Sheri Banks, who lives roughly 0.4 miles from the proposed facility.   Ms. Banks gave the Board a brochure from North Asheville Baptist Church (Exhibit P).  This church, which will be building the new school, serves over 1,200 families in the community, and the school itself is planned to serve over 400 students.  Ms. Banks is a licensed real estate broker and general contractor, and is a commercial developer.  Ms. Banks is not opposed to a concrete plant, but she does not feel that the proposed plant is the highest and best use for that specific property.  Ms. Banks testified that it has sometimes taken her five minutes to pull out onto Old Mars Hill Highway.  Chairman Lewis asked Ms. Banks not to repeat previously given testimony regarding gaps in traffic.
Chairman Lewis swore in Mr. Ron Levine, who was concerned that the potential air pollution might cause children in the surrounding schools to stay indoors during recess.  
Chairman Lewis swore in Mr. Gene Carlin, who used to work in concrete and is on disability now due to inhalation of air pollutants related to concrete.  Mr. Carlin was concerned that the previous testimony of the applicant stated they held a two-week driving safety course, and that most recognized driving safety courses were much longer, up to 6 months in duration.  Mr. Carlin did not feel that 2 weeks was adequate time for a driver to learn how to safely operate a concrete truck, because these trucks carry a lot of weight.  Mr. Carlin asked if any of the Board members lived in the area.  Chairman Lewis thanked the witness. 
Chairman Lewis swore in Mrs. Judith Pohl-Zaretsky, Mrs. Pohl-Zaretsky has had three near-misses in driving down the road in the past week.  Several months ago Mrs. Pohl-Zaretsky “did a 360” at the stop sign.  Mrs. Pohl-Zaretsky stated that as someone who is trying to farm in the area, they are very dependent on agri-tourism, and felt that the location of such a plant would have a negative effect.

Chairman Lewis swore in Ms. Elizabeth Strub, who lives on White Bridge Road, roughly 1.5 miles from the proposed plant site.  Ms. Strub felt that the blind curves on Murphy Hill Road prior to the intersection with Old Mars Hill Highway had not been mentioned.  Chairman Lewis thanked the witness, and stated that since she did not provide the photos she brought to the Board, she would not need to turn them over to the Board. 
Ms. Deborah DuCoste was sworn in by Chairman Lewis, and Ms. DuCoste had googled the air pollutants from concrete plants.  Chairman Lewis asked the witness to keep her comments addressed to the Board.  Ms. DuCoste was concerned about threats to her health and the groundwater.
Chairman Lewis swore in Mrs. Karen Launier, who would like to submit a letter from North Carolina Representative Susan Fisher (Exhibit Q).  Mrs. Launier read the letter aloud to the Board, which addressed the surrounding schools and traffic congestion in the area, the nature of the community, and the threat to the water table.  
Chairman Lewis swore in Mr. Leo Launier, who was concerned about the pedestrian/bicyclist traffic on Murphy Hill Road.  In addition, Murphy Hill Road is a steep downhill grade to Old Mars Hill Highway, and Mr. Launier testified that he had to brake well in advance to stop at the stop sign.  Mr. Launier also testified that his well had gone dry 2 years ago, and he is already living on limited water.
Chairman Lewis swore in Ms. Betty Jane Crandall, who spoke on behalf on her daughter Lea Crandall, who bought her first house at 100 Murphy Hill Road.  Mrs. Betty Jane Crandall rents a trailer from her daughter in the back yard of that property.  Mrs. Crandall leaves her driveway at 7:25 am to beat the bus to drive her grandchildren to school.  Mrs. Crandall also has a letter from Agnes Cody Hensley, her neighbor, who has lived at 96 Murphy Hill Road for 58 years, who was unable to attend due to health problems.  The letter addressed the same concerns already listed by other witnesses.  
Chairman Lewis swore in Kristin Lindholm, who recently graduated from North Buncombe High School.  Ms. Lindholm has almost been in an accident at the Murphy Hill intersection, and she felt that high school drivers take a lot more risk than more experienced drivers.  

Chairman Lewis swore in Ms. Theresa Matthews, who had two questions regarding the application.  Ms. Matthews wanted to know where the money would come from to provide municipal water to the plant.  Ms. Matthews also questioned the noise level of a gravel or cement delivery, and what it might dump into, the frequency of deliveries, as well as the duration of those deliveries.
Chairman Lewis swore in Ms. Sarah Levine, who questioned the need for a concrete plant.

Chairman Lewis swore in Mr. Ed Waldroup, who lives across Old Mars Hill Highway in Kentwood Acres.  His well went dry roughly 4 years ago.  When he moved into his house 10 years ago, his well was 305 feet deep with a yield of 6 gallons per minute—his new well is now 605 feet deep with a yield of 1 gallon per minute.  Mr. Waldroup stated that if this permit was issued, the applicant would definitely have to use city water.  
Chairman Lewis thanked everyone for their comments.  Mr. Morosani asked Mr. Coman what exactly the Board would be deciding tonight.  Mr. Coman stated that this hearing is for a Conditional Use Permit, and summarized the conditional use process.  Chairman Lewis questioned the Board as to where they are in their decision making process, and while he understood that there would be time for rebuttal, he wanted to get a feel for where the other Board members were in the process.  Mr. Yurko stated he was ready to make a motion; Ms. Wood stated she was not ready to make a decision at this point.  Mr. Lycan stated he had further questions.  Ms. Mann stated she had more questions regarding noise reduction options.  Mr. Dameron felt a need for more discussion, and wished to address each of the 8 items required for a conditional use.  Mr. Morosani had further questions regarding the community and the difference between a Conditional Use Permit versus a permit that is granted by right.  Chairman Lewis stated that he asked those questions for the benefit of counsel.  

Chairman Lewis asked Mr. Johnson and Mr. Davis as to what their expected length of rebuttal might be, and how much time they required.  Mr. Johnson stated he would need less than an hour.  Mr. Davis stated he would like roughly a half hour, which would not include the cross examination.  Chairman Lewis asked Mr. Frue what type of leeway the Board might have, as there are time parameters in any courtroom.  Mr. Frue stated that if the Board would recess, there was no time limit.  Chairman Lewis stated that the Board would not recess, and asked if they were at liberty to set time parameters.  Mr. Frue advised that the Board would have to decide what they would do in terms of time parameters if they were of a mind to do so.  Chairman Lewis proposed before break that the Board allows 15 minutes to each side for recap.  The Board agreed unanimously to limit the time to 15 minutes.  Mr. Whitlock asked Chairman Lewis a procedural question, as to whether the Board was requesting just a summation, or closing rather than a rebuttal, as some of their expert witnesses had volunteered and have kids at home.  On advice of counsel, Chairman Lewis asked if Mr. Johnson and Mr. Davis had particular individuals they would like to cross examine prior to summation.  Mr. Johnson stated that he did not need to do a lot of cross examination, but he was concerned about not having the opportunity to present some surgical rebuttal, and rather than a summation he would use his time to use his expert witnesses for rebuttal.   Mr. Davis wanted to make sure that there was not confusion between rebuttal and summation.  He stated he still felt cross examination was necessary in this case.  Mr. Davis stated he would need a half hour or less for his rebuttal.  Chairman Lewis asked Mr. Johnson how much time he would need for rebuttal, stating that it was currently 11:15 pm.  Mr. Johnson stated he felt he could provide rebuttal in 20 minutes.  Chairman Lewis asked if Mr. Johnson felt he needed time for a summary as well.  Mr. Davis offered to waive a summary if the applicant’s counsel would waive a summary.  Mr. Johnson offered to submit a summary in writing to the Board.  Mr. Frue advised Chairman Lewis that the ordinance did not provide for summation time, just for rebuttal and cross examination.  Chairman Lewis asked if the Board could give 20 minutes to each counsel to do what they would like to do during that time, and Mr. Frue concurred, if that was the consensus of the Board.  Chairman Lewis asked Mr. Johnson if he felt that seemed fair, and Mr. Johnson stated that he agreed summation was in the discretion of the Chair.  Chairman Lewis clarified his question to Mr. Johnson, asking if the combination of the rebuttal into summation was agreeable to Mr. Johnson and Mr. Davis, and both agreed, though Mr. Davis suggested he could take longer than that, and offered again to waive summation.  Mr. Davis asked for clarification as to time for cross examination.  Chairman Lewis clarified that at the end of the 20 minute period allotted to each side, the Board would begin discussion and then vote.  Chairman Lewis clarified that he was setting a time limit, and that would include whatever each counsel wished to include—cross examination, summation, and/or rebuttal.  Mr. Davis stated he understood, and that while he might not agree that it was fair, he would follow the Chairman’s direction.  Ms. Wood asked for a 5 minute break, and the Chairman concurred. 
Chairman Lewis clarified before each side started, that each side will have 20 minutes, inclusive of rebuttal, cross examination, and summary.  Chairman Lewis stated that there will be 2 timekeepers.

Mr. Johnson noted that there was a previous question about the noise conditions, and that those three recommended conditions are the first three listed in the recommended conditions for approval by the applicant (Exhibit A Tab 1).  Mr. Johnson summarized the Conditional Use Permit process as he understood it based upon North Carolina law.  Mr. Johnson stated that as this area is in Open Use, he is not asking for a change in zoning, but the allowance of a Conditional Use.  The photos handed out to the Board (Exhibit R) are aerials of other concrete plant locations in Buncombe County.  Mr. Johnson noted that there are a number of existing concrete plants in Buncombe County shown in these photos that have a greater surrounding residential density than the proposed site.  Mr. Johnson noted the concerns issued by Mr. Voso and others, that the proposed plant would be better elsewhere.   Mr. Johnson addressed Dr. Kask’s testimony, and stated that she did not use the appropriate and accepted appraisal procedure to study the impacts on other properties.  Mr. Johnson stated that in response to Mr. Bumgarner’s concern regarding the aquifer, that there is case law stating that you cannot deny a Conditional Use Permits based on expectations or fears.  Mr. Johnson felt that the opposition had not met their burden. 
Mr. Davis asked Mr. Robert Laumann to explain to the Board the methodology in determining the adequacy of an aquifer.  Mr. Laumann stated that an aquifer test could be done, after gathering information regarding the local geology and local hydrogeology aquifers.  A well would have to be installed at the site, and a pumping test would need to be done for at least 24 hours, observing the drawdown on the test well and also nearby wells where available, and then a report would be prepared. 
Mr. Davis asked Mr. Turner to further address the issue of water availability.  Mr. Turner stated that they had invested a considerable amount of money in the real estate, and he understands that he would have to have sufficient water to the site.  Mr. Turner stated that upon the issuance of a Conditional Use Permit, it is the applicant’s intent to drill a well to see if there is sufficient water, and if there is not, they will abandon this project.

Mr. Johnson asked Mr. Taylor to make some comments regarding Dr. Ballantine’s presentation.  Mr. Taylor noted that in recent years EPA passed the Clean Air Interstate Rule to control power plant emissions, and that recently North Carolina had also passed the Smokestacks Act, and that Progress Energy recently installed scrubbers.  According to Mr. Taylor, these are the big issues that have caused the problems that Dr. Ballantine referred to in his presentation; as a result of these changes, the power plant emissions in North Carolina should be reduced by 60 to 70 percent.  According to Mr. Taylor, an uncontrolled power plant emits approximately 30,000 tons of particulate matter a year, whereas a well controlled power plant emits 3,000 tons.  The application for this plant cited that there would be only 0.67 tons of particulate matter emitted per year, and this was calculated using the NCDENR emission calculation tool for concrete batch plants according to Mr. Taylor.  As to the diesel fired engines, Mr. Taylor stated that the EPA has just finalized the heavy diesel engine regulations which will reduce the emissions from those types of mobile sources.

Chairman Lewis noted to Mr. Johnson that he had 10 minutes remaining.

Mr. Johnson asked Mr. Harris to discuss the evidence submitted regarding property valuations.  Mr. Harris stated that his study used 3 separate methods to analyze site specific data that was current data in Buncombe County.  Mr. Johnson asked Mr. Harris to keep his comments to the methodology used by Dr. Kask.  Mr. Harris stated that he saw no methodology in Dr. Kask’s analysis other than numbers and historical reports; Dr. Harris did not do an economic forecast, he used the facts at hand, and he felt the report stood for itself. 

Mr. Johnson introduced Mr. Voso, and used one of Mr. Holland’s photos to illustrate his point.  Mr. Johnson asked Mr. Voso to comment about the width of Murphy Hill Road and to reconcile the difference between the submitted measurements.  Mr. Voso stated that his measurement of 18 feet was of usable pavement, and that the other submitted measurement (Mr. Holland’s) was of white line to white line.  Mr. Voso stated that he felt that people would use usable pavement if they need to, and not necessarily stop at the white line.  After questioning by Mr. Johnson, Mr. Voso stated that the road would be a full 12 feet wider at the point of the turn due to the turning lane required by NCDOT.  Mr. Voso addressed Mr. Kellenberger’s testimony regarding the turning radius of a concrete truck.  Mr. Voso stated that he believed that those types of issues can be and are addressed in the design of the actual driveway itself and the radii on the driveway.  The addition of the turn lane and the widening will help that situation as well according to Mr. Voso, and he felt that the granting of a permit by NCDOT indicated that they were comfortable with the design, and that NCDOT was the authority on this matter.

Mr. Johnson concluded, stating he felt the applicant had met their burden of proof as they had addressed with expert witnesses all of the potential impacts of the proposed plant.

Mr. Davis began his presentation, and addressed the burden of proof, as to the burden being wholly on the applicant, and that there were 10 criteria that must be met, not 8, as previously stated by Mr. Johnson.  Mr. Davis read the first two criteria, which had not been addressed by Mr. Johnson, and stated he felt that they did not carry their burden of proof on those two issues specifically, nor on the other eight.

Mr. Davis introduced Dr. Kask, who addressed the question of whether or not the market would adjust surrounding property values after the plant had been built.  Dr. Kask felt that the only way to test this question is to look at how the market is currently pricing properties and pricing the characteristics that such a facility places in a neighborhood.  Dr. Kask stated that in houses around cement plants, she would expect to see one kind of price, and with houses with no proximity to a cement plant, she would expect to see another kind of price. If the point of impact is a two mile radius, Dr. Kask stated that the test for that type of impact must be within a two mile radius.  Dr. Kask noted that appraisers and economists look at property value differently; an appraiser looks at properties that are similar to the one they are trying to understand, and add and subtract differences using a comparable analysis.  Dr. Kask stated that usually an appraiser would look at houses in similar neighborhoods, as they do not take specific neighborhood characteristics into account in their analysis.  According to Dr. Kask, economists look at prices and markets and try to understand why prices are different.  Dr. Kask stated that economists use the methodology of Hedonic Pricing Methods, which collects large samples and comparisons are made between different prices and characteristics, including neighborhood characteristics.  Dr. Kask stated that this was the method she used in her study of noxious facilities.  Dr. Kask addressed the information in Mr. Harris’ study, which she felt supported her analysis.  Dr. Kask stated that the average price of homes within the ½ mile radius in Mr. Harris’ study is 20 percent lower than the prices of the homes between ½ mile and 2 miles from the plant, noting that these are averages, so they are not as good as the Hedonic studies, and are higher.  However, Dr. Kask noted that the averages in Mr. Harris’ study show a much higher impact than her study, which averaged at between a 9 and 14 percent difference.  Using Mr. Harris’ data, Dr. Kask noted that the difference in price between homes in the one mile radius and homes in the entire subject area was 17 percent.   Dr. Kask noted that in the 1.5 mile radius, there was a 23 percent difference using Mr. Harris’ data.  In Dr. Kask’s estimate, she used a 1.124 percent difference for 50 percent of the properties in the 2 mile subject area, and felt that her estimates are extremely conservative.  Dr. Kask reminded the Board that she used a study which took into account a sample size of 45,000 homes to arrive at her estimated percent difference in home values.  Dr. Kask also noted that there was a significant difference in the average appreciation rates between the subject area and those homes around the cement plants from Dr. Kask’s study.  Dr. Kask used a 5 percent appreciation rate, whereas Dr. Harris’ study showed only 2 percent appreciation for those homes around the cement plant, with those percentages dropping to only 0.5 percent and 0.258 percent.  Dr. Kask noted that the cement plant will not drop property values to zero, but the cement plant would drop the current property value as well as the projected appreciation rate.
Mr. Davis stated that he would begin cross examination, but objected to the procedure and did not feel that suitable cross was provided for.  Mr. Davis called Mr. Turner for cross examination, and questioned him about the type of equipment for the site and its height.  Mr. Turner stated that the concrete plant equipment had not yet been purchased for the site, and the height could be anywhere from less than 25 feet tall to 140 feet in height.  An example of silos was given to the Board by the counsel for the opposition (Exhibit S).  Mr. Turner concurred that the example he provided to the Planning Department showed a 71 foot height.  Mr. Davis noted that the application required the building height and layout to be provided as part of the application, and asked Mr. Turner if it would be a 71 foot structure on the site.  Mr. Turner stated that this would not necessarily be the case.
Mr. Davis asked Mr. Turner if he was aware of sources of emissions from concrete plants that might not be regulated by the air pollution controls, called fugitive emissions, and Mr. Turner concurred.  Mr. Davis asked if these instances included sources such as the trucks unloading into the hoppers sand and gravel, the conveyance of the sand and gravel by front end loaders into hoppers that carry sand and gravel up into the silos, as well as a parking area which would cause dust to be kicked up due to the movement of vehicles, and Mr. Turner concurred.  Mr. Davis asked Mr. Turner about the sprinkler system mentioned in the application that would be used to control the dust, and whether or not the water usage calculations accounted for the sprinkler use.  Mr. Turner stated that there would be a detention pond that holds wastewater that could be reused for the purpose of irrigating the site, as well as to wash the trucks.
Mr. Davis called Mr. Laumann for cross examination.  Mr. Davis gave the Board a letter from NCDENR (Exhibit T) as well as an email regarding the NPDES Permit Application (Exhibit U).  Mr. Davis asked if the permit that Mr. Laumann hoped to receive from NCDENR was the Stormwater and Processed Wastewater permit, and Mr. Laumann concurred.  Mr. Davis asked whether the permit had been issued, and Mr. Laumann confirmed that the permit had not been issued, and that NCDENR was waiting on several items from the applicant to process the permit application.  Mr. Davis asked if Mr. Laumann had yet answered where the water from the wastewater permit would go.  Mr. Laumann stated that the water used to wash out the concrete trucks would go into the cylindrical basin/pit, and that this was not the same as the stormwater retention basin.  According to Mr. Davis, NCDENR had asked whether or not the water from the cylindrical basin would be discharged, and Mr. Laumann reiterated that the applicant had asked that Mr. Laumann cease work on the stormwater permit until the Conditional Use Permit application had been resolved by the Board of Adjustment, and it is not that the applicant will not still seek to receive the permit.  
Mr. Davis asked Mr. Laumann about his rebuttal testimony, which addressed the possibility of completing an aquifer study, and asked Mr. Laumann if he had done such a study.  Mr. Laumann stated he had not, that it was not required.  Mr. Davis noted that it was required to show that there are adequate utilities on site.  Mr. Johnson objected as the question was argumentative.  Mr. Davis asked Mr. Laumann if he was aware that such studies could be done, and he concurred.  Mr. Laumann stated that while such a study was typically not done at this point in the permitting process, the water source would have to be in place before operations could begin. 

Mr. Davis called Dr. Ikelheimer, and asked whether he included the back up beepers of the front end loaders in his noise levels, and Dr. Ikelheimer stated he had not.  Dr. Ikelheimer noted that that noise source would occur throughout the day.  Mr. Davis noted that those beepers had to be loud enough to be heard over the background noise per EPA and OSHA regulations, and Dr. Ikelheimer concurred.  Mr. Davis asked if the noise levels and durations listed in Table 1 of his report (Exhibit A Tab 5) were averages, and Dr. Ikelheimer stated that yes, he had measured several events from different angles for the mixing and from one direction for the washing, and those were the averages of the measurements he collected.  Dr. Ikelheimer stated that the measurements of sound events from behind the trucks were higher, and the measurements from the sides of the trucks were lower.
Chairman Lewis informed Mr. Davis that his time was up, and thanked Mr. Davis and Dr. Ikelheimer.  An individual stood up in the audience and asked to say something, and Chairman Lewis stated that she could not at this point, though he appreciated it.  At this point Chairman Lewis closed the public hearing, and opened it up for discussion amongst the Board.  Mr. Dameron asked if the Board could hold discussion elsewhere, and Chairman Lewis stated that everything would be held in public. 
Mr. Dameron thanked everyone for their participation, time and research.  Mr. Dameron commented on section 78-578 of the Buncombe County Zoning Ordinance, and read aloud the Purpose further stated in Section 78-676 of the Buncombe County Zoning Ordinance, and noted that it stated “such uses may be permitted,” and did not say “shall be permitted,” as previously commented upon by the applicant’s attorney.  Mr. Dameron stated that in his view as the County grows a concrete plant may be needed, but given the evidence he felt the neighborhood was predominantly residential, though it may eventually have commercial, non-industrial uses that are fairly traditional to interstate exits in the future as the area grows.  Mr. Dameron also noted that the site was highly visible in the area, was not in an industrial area or surrounded by industrial uses, and could be seen from North Windy Ridge School, Flat Creek Village, Starview Heights, Kentwood, and Ebernickel Lane.  The site is also in the vicinity of 3 schools, and Mr. Dameron is also concerned about some of the turning time access questions.  In Mr. Dameron’s view, the Board is considering a very clearly industrial use in an area of residential and related service.  Mr. Dameron noted that this is not to say that some of the conditions, though not all, have been met by the applicant.  Mr. Dameron would like to further discuss some of the other items that are requirements for approval.

Chairman Lewis asked for further comments.  Mr. Lycan stated that at the outset, he did not feel that the Board could find that the Conditional Use Permit application would not affect the health and safety of the persons residing, as well as the rest of the language in that requirement.  Mr. Lycan further felt that if the Board went down the checklist of items 1-8 [Section 78-677 (g) (1-8)] there are several findings that cannot be met by this application.
Mr. Yurko stated that he felt that this was a straightforward issue in that the proposed use was industrial in an otherwise residential and perhaps light commercial area, and that this was the most relevant issue.  Mr. Yurko stated that that he felt that compliance was not certain in Section 78-677 (g) items 1, 2, 3, 5, 7, and 8 with regard to some of the issues of maintaining public safety and so on.  Mr. Yurko further noted that regarding noise levels, particulate matter, and so forth, that while the applicant did state that these levels would be small, they would still be in excess of the current emissions on that site, and in his opinion, these levels would exceed those that might result from residential or light commercial development.  Mr. Yurko also stated he felt that it was difficult to believe that 30,000 square feet of retail space would use the same amount of water as a concrete plant as had been presented by the applicant, and that water use is a very relevant issue, as it poses some of the most severe risk to the neighbors.  The plant would consume a tremendous amount of water, and Mr. Yurko had not heard any evidence presented by the applicant that the neighboring residential properties would not take on some risk that their water supply would be in jeopardy.  Mr. Yurko stated he did not see anything submitted by the applicant that would compel him to sacrifice the rights of the neighbors, and he felt that the burden in this case was on the applicant, and he did not feel that the applicant had met this burden.  As to the predictions of property value, water, noise, traffic, and other items by witnesses, Mr. Yurko felt that it was common sense that the risk of the draw down of the water table was there, and that data had not been presented dealing with the prevention or mitigation of that risk.  Mr. Yurko felt that the Board could not find that an industrial use such as was proposed on this site was appropriate.
Chairman Lewis asked for further comments.  Mr. Lycan asked counsel if all 8 items need to be addressed procedurally.  Mr. Frue stated that that would be the cleanest way to do that for the record for the order, and mentioned Mr. Yurko’s list.  Mr. Frue advised that it was important to note that the Board cannot make a decision based on speculation and concern as Mr. Johnson had previously stated, so the Board should make sure to find what evidence they feel has the most weight for their particular position and concern on those points.  Mr. Dameron asked counsel if the first sentence and a half [of Section 78-677(g)] needed to be determined prior to addressing the 8 findings of fact.  Mr. Frue stated that he thought the Board had traditionally looked first at the 8 findings of fact to determine the broader statement at the beginning of Section 78-677 (g).  George Morosani stated that while he felt that most of these 8 items could be met, the Conditional Use was not an absolute right, and he was concerned with the dust and the view that would result in the area if the permit was issued.  Ms. Wood stated that she did not believe she had heard enough regarding the assurance of safety of the youth on the road, who would travel the roads in buses and come into contact with concrete trucks.  Ms. Mann stated that she was concerned with the possibility of approving a spot industrial plant in a residential area, and she did not feel that the benefits to the area had been proven by the applicant.  Mr. Wilson stated that he was most concerned with the findings of fact regarding the proper utilities are present as far as water is concerned [Section 78-677 (g)(3)] and that being in the vicinity of three schools, he is concerned with the (traffic) safety of the children [Section 78-677 (g)(5)].  Chairman Lewis asked if Ms. Wood would like to discuss this any further, and she said no.  
Mr. Dameron asked the Chairman if he would accept a motion at this time, and Chairman Lewis concurred.  Mr. Dameron made the motion to proceed to deny the application.  The motion was seconded by Ms. Mann.  Mr. Dameron asked if Mr. Yurko would like to make the findings of fact, and Mr. Yurko agreed to do so.  Mr. Morosani asked if the Board needed to vote at this time, and Chairman Lewis stated that first they must make the findings of fact, and then the Board would vote.   Mr. Yurko asked counsel if the text he would be giving was part of the motion, or in support of the motion.  Mr. Frue stated that he felt that Mr. Yurko could do it in support of the motion, pursuant to Section 78-677 (g) and then go through the 8 points.  Mr. Lycan asked Mr. Yurko to state what he finds or does not find.  Mr. Frue noted to Mr. Yurko that he should list any evidence from either party that was in support of or not in support of each finding of fact.  
Mr. Yurko began to address the findings of fact citing Section 78-677 (g) (1-8) of the Buncombe County Zoning Ordinance for the Board as follows:

1. Satisfactory ingress and egress to property and proposed structures thereon, with particular reference to automotive and pedestrian safety and convenience, traffic flow and control 
a. Compliance is not certain due to the submitted evidence regarding the road width not being adequate, that turning time during high traffic periods was not long enough, that the left turn made the access to the site an issue.  Mr. Dameron stated that there was incompatible traffic flow at the site.  
Mr. Yurko continued with the following finding:
2. Provision of off-street parking and loading areas where required, with particular attention to the items in Section 78-658 and the economic, noise, glare and odor effects of the conditional use on adjoining properties in the area
a. Off street parking and loading areas seem to be handled, however compliance is not certain with the subsequent issues of economic impact, noise, and odor effects.  Glare was not addressed.  Compliance was not certain because the evidence presented gave predictions of noise, economic impact, and so on, and it is not felt that the applicant proved a negligible effect of those items.  
Mr. Frue advised that the applicant did not have to certify, but they do have to prove to the Board’s satisfaction based on the evidence presented that they have met those certain factors, so if the Board finds that information presented was insufficient or that the information submitted by the opposition overrode that presented by the applicant, then that should be noted.  Chairman Lewis asked if counsel would prefer specifics.  Mr. Frue stated he was concerned with what the Board was basing their findings on.  Mr. Yurko discussed the term “compliance is not certain.”  Mr. Lycan offered to address the next two findings of fact:
3. Adequate and proper utilities, with reference to locations, availability, and compatibility
a. There remain some relevant questions regarding water availability and usage, as well as groundwater standards being met and issues with the washout basin.  (The Board had stated in a prior listing of concerns the impact of a high volume well on the surrounding property owners) 

4. Buffering, with reference to type, location, and dimensions
a. The Board feels that buffering cannot be done, that this area is unbufferable.  

Mr. Yurko noted that the site plan addressed and complied with the normal required vegetative buffering.  Mr. Dameron noted that under a conditional Use the Board had the opportunity to require additional buffering where deemed necessary.  Mr. Lycan noted that he did not feel that while noise and visual hazards were one thing, dust and gases could not be buffered against. Mr. Dameron stated that he did not feel that the Board could make a finding of fact that the applicant had met the requirements of the fourth item, and the Board concurred.  Mr. Lycan continued as follows:
5. Signs, if any, and proposed exterior lighting, with reference to glare, traffic safety, economic effect, and compatibility and harmony with properties in the district
a. Signs are not applicable.  

Mr. Morosani noted that there would just be entrance signs, which would not be a major impact.  Mr. Lycan continued as follows:
6. Playgrounds, open spaces, yards, landscaping, access ways, and pedestrian ways, with reference to location, size, and suitability
a. The two roads in question, primarily Murphy Hill Road do not allow for a suitable treatment for pedestrians
7. Buildings and structures, with reference to location, size, and use
a. The building size, given the height of the silo, is a concern but is not necessarily applicable.  
Mr. Lycan was unsure that the Board could make such findings.  Mr. Frue advised that he had heard Board members had mentioned the neighborhood and the layout of the neighborhood, however it had not been included in these findings so far.  Mr. Lycan continued, stating that the use was not compatible with the surrounding area.  Mr. Dameron addressed the 8th finding of fact:

8. Hours of operation, with particular reference to protecting and maintaining the character of the neighborhood
a. The time of use is not as much the issue as much as the use during the time that the neighborhood would have its relationship with the community, given the commutes to school and work, and a finding of fact cannot thus be found in favor of the project.
Chairman Lewis stated that there had been a motion, a second, and a finding of fact, and asked if there was further discussion.  There was none.  Chairman Lewis polled the Board, and the motion to deny the application carried unanimously.  Chairman Lewis informed Mr. Johnson that his application had been denied.   
OTHER BUSINESS:  
There being no other business the meeting was adjourned at 12:45 a.m.
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